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Notice 
With this issue The Business Law Journal consolidated 
with The Banking Law Journal. The Banking Law Journal 
will from now publish, separate department, addition 
banking decisions and articles, business decisions the char- 
acter heretofore published The Business Law Journal. 
The combined magazine, enlarged size, will bring its 
subscribers each month all the important, current decisions 
the fields business and banking. 


Check Must Presented the Day After 
Receipt 


The payee check drawn bank the same town 
which received must present for payment the 
day following its receipt. the payee does not this and 
the drawee bank fails without paying the check, the drawer 
will discharged from liability and the payee must take the 
loss, unless can shift the collecting bank the ground 
that the latter was negligent. 

This rather antiquated rule was applied the Supreme 
Court Oregon recent case, Loland Nelson, Pac. 
Rep. (2d) 82. This means that the payee check, drawn 
bank the same town which located, must 
deposit the day which received and the bank 
deposit must present not later than the following day. 
happens receive the check after banking hours 
must present himself the following day get someone 
else that for him. cannot deposit his bank 
the day after receipt and allow that bank present 


the second day following. 
345 
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The facts this case show that the defendant delivered 
the plaintiff’s attorneys, Messrs. Joseph, Haney Little- 
field, check for $2,000 drawn the Bank Kenton, 
doing business the city Portland November 29, 1926. 
The attorneys deposited the check with the Northwestern 
National Bank Portland the same day. The latter 
bank forwarded the check the same day the Federal 
Reserve Bank, Portland Branch, which was received 
November 30. This bank mailed the drawee along 
with other checks and was received the drawee 
December 1st. The drawee remitted draft drawn 
the Bank California but failed December 8rd, before 
the draft was collected. The plaintiff brought action the 
check against the defendant and was held, under the rules 
stated, that the plaintiff could not recover. cases like 
this the courts seem lag behind the customs the times. 
Millions checks are collected annually the different 
Federal Reserve Banks and safe say that those checks 
which are drawn banks the same town which the 
collecting bank located are collected the same method 
that used here. And yet the courts hold that the method 
not proper one. The following paragraphs are quoted 
from the court’s opinion: 


The mistake, alleged plaintiff’s amended complaint, that 
defendants Jenning represented plaintiff that said check was 
good and valid check and when presented said bank the same 
would paid; that plaintiff, relying upon said representations and 
believing that said check would honored and paid when presented 
the said bank, executed and delivered said release mortgage; 
and that, before plaintiff could present said check the said Bank 
Kenton for payment, the said bank closed its doors for business. 

The testimony not only wholly fails support plaintiff’s allega- 
tion, the effect that the Bank Kenton failed before plaintiff 
could present said check; but, instead, affirmatively discloses that 
the Bank Kenton actually received the check while said bank 
had hand $13,276.17, was still open and transacting business, 
and actually charged the amount said check against Mr. Jenning’s 
account. 

The only representations, appearing the record the effect 
that said check would paid, are those which are implied law. 
The maker check, uttering it, impliedly represents that 
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will paid upon demand, presented within the time prescribed 
law. While the statute declares that check must presented 
within reasonable time after its issue (section 57-1003, Oregon 
Code 1930), the general rule that where, the case 
bar, the drawee and the payee are the same place, check 
presented reasonable time should presented some time before 
the close banking hours the day after the day which 
received the payee. Matlock Scheuerman, Or. 49, 823, 
505, (N. S.) 1158, 120 Am. St. Rep. 565, Ann. Cas. 
1119, and note page 1121, and cases there cited. circum- 
stances appear record herein which tend justify modification 
this general rule. 

When the check was issued, the Bank Kenton was going 
concern. the 30th day November, 1926, was still open 
and transacting business. From the records before us, can come 
other conclusion than that, the check suit had been 
presented the Bank Kenton, either upon the day its issuance, 
November 29, 1926, upon the following day, November 30, 1926, 
would have been paid. 

follows that defendants Jenning must prevail upon the question 
whether, the time the check suit was issued, there were 
funds deposit the credit Mr. Jenning sufficient pay it, 
and likewise with respect the question whether the check would 
have been paid had been presented for payment within the time 
provided law. 

This being so, and affirmatively appearing that said check 
was actually presented said bank before closed its doors, 
are constrained hold that element mistake, upon which 
plaintiff’s case rests, has been established. 

The acceptance the Federal Reserve Bank, Portiand Branch, 
draft upon the Bank California, instead demanding and 
collecting the money due said check, was sense the act 
defendants Jenning, nor should they chargeable 

the absence special authority, well-established custom, 
statutes the contrary, bank with which paper deposited for 
collection has authority accept anything but money pay- 
ment. Michie Banks and Banking (Permanent Edition) 33, 
24, and cases there cited footnote 74. 

One witness testifies that thinks that there custom among 
banks accept drafts instead money payment checks 
presented for collection. This does not establish that fact. 
must proved the testimony least two witnesses. Section 
9-902, Oregon Code 1930. 

appears from the record before that the Portland Branch 
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the Federal Reserve Bank exceeded its authority taking the 
draft payment the check suit. This record fails disclose 
what, any, diligence was employed the Federal Reserve Bank 
attempting collect such substituted draft. local items, 
the duty the bank receiving them for collection collect them.” 
Blackfeet Livestock Co. Northwestern National Bank (Or.) 
(2d) 702, 706, citing Morse Banks and Banking (6th Ed.) 
227 and 243. the time the transactions here involved, 
this rule had not been changed statute, and seems from the 
record before that the Northwestern National Bank failed 
observe it. 

These banks, however, are not parties this suit, and their 
liability, any, cannot adjudicated herein. 

For the reasons herein stated, the decree the circuit court 
reversed, and this suit dismissed, without prejudice any right 
suit action plaintiff herein against said banks either 
them. 


The court also applied another rule which long ago should 
have been discarded. This the effect that collecting 
bank may accept nothing except cash payment the items 
delivered for collection. This rule rapidly being over- 
come statute, least half the states having adopted 
laws which permit collections made cash exchange. 
dissenting opinion written Judge Rossman seems 
express the better rules law cases this kind. This 
reads part follows: 


cannot concur the conclusion the majority that the 
Jenning check was not presented the Bank Kenton upon which 
was drawn within reasonable time. Section 57-1003, Oregon Code 
1930, provides: check must presented for payment within 
reasonable time after its issue, the drawer will discharged 
from liability thereon the extent the loss caused the delay.” 
Section 57-1101 provides: determining what ‘reasonable 
time’ ‘unreasonable time’ regard had the nature 
the instrument, the usage trade business, any, with respect 
such instruments and the facts the particular case.” 

believe that are justified taking notice the fact that 
the Bank Kenton was located inside the boundaries 
the city Portland, whereas the Northwestern National Bank was 
located the business center the city, distant from the Bank 
Kenton several fact, the testimony itself quite clearly 
establishes those facts. The Jenning check was delivered Joseph, 
Haney Littlefield Monday, November the same day that 
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firm attorneys deposited the Northwestern National Bank 
their credit. The latter bank upon the same day mailed the check 
the Portland Branch the Federal Reserve Bank for the purpose 
collection. Since the Northwestern Bank was member the 
Federal Reserve System, and since the Kenton Bank was neither 
member that system nor the Portland Clearing House, the 
Federal Reserve Bank performed the services clearing house 
this instance, all other like situations. The Jenning check 
reached the Federal Reserve Bank Tuesday, November 30, and upon 
the same day was deposited the mails, addressed the Kenton 
Bank, where was received Wednesday, December 

will observed from the foregoing that the check handed 
the payee Monday was presented the drawee Wednes- 
day, and that the meantime was transit. will also 
observed that the check was handled the way that any one 
would expect such item would handled; that is, the party 
whom was given promptly deposited his own bank, which, 
turn, sent the clearing house for collection. Our statutes, 
will observed from the foregoing, modify the requirement that 
check must presented for payment within reasonable time 
specifying that reasonable time includes the time consumed the 
usage the trade business which the check performs its service. 
Our statutes also recognize disputable presumption 9807, 
Oregon Code 1930) “that the ordinary course business has been 
followed” and “that things have happened according the ordinary 
course nature and the ordinary habits life.” Since the testi- 
mony, without any contradiction whatever, shows that this trans- 
action was all ways regular, harmony with the established 
practice, and that Portland the mail used for the purpose 
forwarding checks lieu bank messengers, the above presump- 
tions seem applicable. other words these presumptions, view 


the evidence, warrant the belief that ordinarily check drawn 


upon the Bank Kenton, any other bank the outlying sections 
Portland, sent the clearing house the Federal Reserve 
Bank mail, then forwarded mail the drawee bank, and 
that does not reach the latter until the third day. 

The arbitrary rule recognized Matlock Scheuerman, Or. 
sented the drawee the day following its receipt the payee lives 
the same place where the bank upon which drawn located, 
the drawer will discharged, was greatly modified the rule 
reason applied Joppa Clark Commission Co., 132 Or. 21, 
281 834, which yielded effect the provisions the statute 
defining reasonable time above quoted. believe that the check 
was presented the Bank Kenton within reasonable time. 


350 THE BANKING LAW JOURNAL 


The next difficulty which said prevents the maintenance 
this suit the fact that when the Bank Kenton sent the 
Federal Reserve Bank draft drawn upon the Portland branch 
the Bank California, order discharge payment the Jenning 
check the Reserve Bank did not once reject the draft and demand 
payment cash, but presented the draft the California Bank. 
said that this act the Federal Bank constituted acceptance 
the draft payment, thereby discharging the drawer the 
check. Federal Reserve Bank Richmond Malloy, 264 
160, Ct. 296, Ed. 617, 1261, which, together 
with Cleve Craven Chemical Co. (C. A.) (2d) 711, 
980, are the authorities upon which the Jennings principally 
rely, the decision recognized the right the collection bank accept 
draft order facilitate payment where custom justified such 
action. believe that the evidence warrants conclusion that 
was the custom Portland for the collection bank receive 
draft upon downtown bank when had mailed the outlying 
bank check for payment. 


Oregon one the states which have adopted the Bank 
Collection Code, statute which expressly permits collecting 
banks forward items direct the drawees and receive 
drafts payment. This statute, however, did not into 
effect until March 1931, and therefore was not applicable 
the circumstances the case under consideration, which 
occurred 1926. 


Bank Denied Recovery Forgery Policy 


important decision concerning the right bank 
full this issue. The case Aetna Casualty Surety Co. 
Phoenix National Bank Trust Co., Sup. Ct. Rep. 329, 
decided the United States Supreme Court March 14. 

The plaintiff, bank, was denied the right recover 
loss $5,512.72 under forgery policy issued the defend- 
ant insurance company. ‘The bank lost its right recover 
through its method dealing with the depositor whose checks 
had been forged. The misstep which the bank made was 
recredit the depositor’s account with the amount the forged 
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checks and assume the loss itself far the depositor was 
concerned. court pointed out that the bank could not 
retain its indemnity and withhold from its indemnitor the 
privilege contesting the depositor’s claim, 

The purpose the bank was probably, intimated 
the court, “to keep its depositors and not alienate them;” 
but the cost was heavy. surely waste money 
pay premiums policy insurance and the expenses 
litigating claim under the policy only find out that 
the protection the policy has been lost. 

The defendant this case issued policy indemnifying 
the plaintiff bank for “any loss through the 
forged raised (genuine) checks bearing forged 
indorsements.” corporation depositor made claim upon 
the bank for the amount checks drawn which had 
been raised and which the payees’ indorsements had been 
forged. appeared that the president the corporation 
had signed checks which the amount had not been filled 
with the protectograph, leaving this done the 
vice president. latter raised the amounts some 
the checks, forged the payees’ indorsements and collected 
them. The bank later recredited the depositor’s account 
with the amount the checks and turned the insurance 
company for indemnity. The insurance company insisted 
that the depositor itself was responsible for this loss 
reason its negligence preparing the checks and its delay 
notifying the bank. offered defend any suit brought 
the depositor against the bank and requested the bank 
give notice the forgeries prior indorsers and demand 
reimbursement from them. The bank failed comply with 
these requests and proceeded against the insurance company. 
stated the bank, because insufficient claim against the 
depositor, had lost its right recover the policy. the 
opinion, Judge Stone, who delivered the opinion the 
Supreme Court, said: 


The court below thought that was not reasonable suppose 
that the bank had intended buy kind indemnity which would 
involve litigation with its depositors, since the purpose the 
bank was keep its depositors and not alienate them. the 


= 
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liability had already attached payment the checks, the bank 
might have sued its indemnitor once, and was not called 
defend itself against claims its depositor prosecute its own 
claims against the endorsers. Royal Insurance Co. Stinson, 103 
25, Ed. 473. But could not, has sought do, 
retain its indemnity and withhold from its indemnitor the privilege 
contesting making such claims. See American Surety Co. 
Greek Catholic Union, Ct. 235, decided February 15, 1932. 
such was respondent’s object, should have taken from petitioner 
not contract indemnity, did here, but one pay all 
amounts disbursed forged checks. 


Transfer Drafts Gambling Transaction 


The payee drafts, who negotiates them gambling 
transaction, cannot resist payment against holders due 
course. 

This was held the Supreme Court Michigan 
Sakon Santini, 241 Rep. 160. The plaintiff 
this case brought the action cancel number drafts pay- 
able his order which had purchased from bank 
Ironwood. indorsed and transferred the drafts the 
proprietor gambling house exchange for cash and chips 
which lost shooting craps game against the house. 
The drafts were later negotiated the defendants for value. 

The plaintiff sought enjoin the transfer, payment, and 
collection the drafts under Michigan statute which 
declares that all contracts arising out gambling are abso- 
lutely void. holding that the statute did not apply this 
case the court said: 


The decisive question whether, under the law Wisconsin, 
where the transfer was made, the transfer must held void 
against the holders due course. 

Section 348.16, chap. 348, Wisconsin 1929, condemning 
gambling, the effect that contracts, transfers, etc., growing 
out gambling, are absolutely void. 

sion the statute, unnecessary decision, which tends support 
plaintiff’s position the instant case that the transfer must 
held void. 

Stevens Freund, 169 Wis. 68, 171 300, suit upon 
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promissory note, defense was that the note was part gam- 
bling transaction and, hence, void under the statute. The court 
did not dispose the matter, but said that the question whether 
such defense would any avail against holder due course 
seemed doubtful under the provisions the Negotiable Instruments 
Law, which provides that holder due course holds the instrument 
“free from any defect title prior parties and free from defenses 
available prior parties among themselves, and also because 
Arnd Sjoblom, 131 Wis. 642, 111 666, 667, 
(N.S.) 842, Ann. Cas. 1179. the latter the court held: 
for the purposes the discussion, that because the 
giving note for lightning rods without red ink declaration its 
consideration upon its face, defiance chapter 438, 723, 
the Laws 1903, thereby rendered invalid, have 
decided note executed Sunday (Howe Ballard, 113 Wis. 
375, 136, and Brown Gates, 120 Wis. 349, 351, 
221, 205 Ann. Cas. 85]), does necessarily 
follow that innocent holder for value cannot recover thereon? 
was early decided this court that negotiable note, invalid 
between the original parties because given defiance statutory 
prohibition accompanied one given Sunday, 
but dated Saturday—would enforced the hands inno- 
cent holder having knowledge the illegal fact upon the ground 
estoppel against the maker assert such fact. Knox Clifford, 
Wis. 651, Am. Rep. 28. The same principle has been involked 
support usurious negotiable note the hands innocent 
holder, although the statute declared ‘void.? Sage McLaughlin, 
Wis. 550, 556. 

“The general grounds upon which estoppel pais rests are 
described, Marling Nommensen, 127 Wis. 363, 369, 106 
844, (N.S.) 412 [115 Am. St. Rep. 1017, Ann. Cas. 
negotiable note will negotiated upon the faith what appears 
upon its face (Loizeaux Fremder, 123 Wis. 193, 198, 101 
423); and the very issue such paper without suggestion any 
facts affecting its validity must expected every reasonable 
person lead any purchaser assume their nonexistence. ‘The 
doctrine Knox Clifford, supra, has been acted numerous 
other courts. Cranson Goss, 107 Mass. Am. Rep. 45; 
Vinton Peck, Mich. 287; Hall Parker, Mich. 590, 594, 
Am. Rep. 540; Johns Bailey, Iowa, 241, 245; Leightman 
Kadetska, Iowa, 676, 736, Am. Rep. 129; New 
Walker, 108 Ind. 365, 386, Am. Rep. 40, the last case 
being decided under substantially the same statute the one 
now invoked. Other decisions affirming the validity commercial 
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paper hands innocent holder, notwithstanding illegality and 
consequent original invalidity, are Union Co. Preston Nat. 
Bank, 136 Mich. 460, 399 [112 Am. St. Rep. 370, Ann. 
Cas 347]; Traders’ Bank Alsop, Iowa, 97, 863; 
Johnson Meeker, Wis. 436, 441; Mack Prang, 104 Wis. 
104 Wis. 596, 602, 935. feel doubt that the 
principle Knox Clifford sound and supports the right this 
appellant (plaintiff) recover upon the facts they appeared 
the time the nonsuit.” And that case, too, the court again 
quoted and relied upon the stated provision Negotiable Instru- 
ments Law. The decisions the Supreme Court Wisconsin, 
read them, are the effect that plaintiff here may not assert 
invalidity the transfer the drafts against the holders 
due course. This the rule most jurisdictions. 


Federal Estate Tax Gifts Contemplation 
Death Unconstitutional 


statute which declares that gift more than $5,000, 
made within two years the donor’s death, shall con- 
clusively presumed have been made contemplation 
death, and imposes inheritance tax upon the gift, consider- 
ing the same part the donor’s estate, unconstitu- 
tional deprivation property without due process 
law contrary the provisions the Fifth Amendment 
the Federal Constitution. 

The United States Supreme Court decided the 
recent case, Heiner Donnan, Sup. Ct. Rep. 358. The 
facts here showed that the gift involved was not made 
contemplation death. But the donor died within two years 
thereafter and the gift was included his gross estate 
computing the estate tax. The executors paid the tax under 
protest and brought this action recover back. The 
statutory provision involved, 302 (c) the Revenue Act 
Federal estate tax law, reads follows: 

The value the gross estate the decedent shall determined 


including the value the time his death all property, real 
personal, tangible intangible, wherever situated—. 
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(c) the extent any interest therein which the decedent 
has any time made transfer, trust otherwise, con- 
templation intended take effect possession enjoyment 
after his death, except case bona fide sale for 
adequate and full consideration money money’s worth. Where 
within two years prior his death but after the enactment 
this act and without such consideration the decedent has made 
transfer transfers, trust otherwise, any his property, 
interest therein, not admitted shown have been made 
contemplation intended take effect possession enjoy- 
ment after his death, and the value aggregate value, 
the time such death, the property interest transferred 
any one person excess $5,000, then, the extent such 
excess, such transfer transfers shall deemed and held have 
been made contemplation death within the meaning this title. 
Any transfer material part his property the nature 
final disposition distribution thereof, made the decedent within 
two years prior his death but prior the enactment this act, 
without such consideration, shall, unless shown the contrary, 
deemed have been made contemplation death within the mean- 
ing this title. 


The court points out that the statute creates irrebut- 
table presumption that gift made within two years the 
donor’s death was made contemplation death, without 
regard taxes gifts made within the two- 
year period while like gifts other times are not taxed 
and there adequate basis for such distinction. im- 
poses tax upon estates measured property which com- 
prises portion the estate. places the gift young 
man abounding health, bereft life within two years 
thereafter, upon the same footing the gifts one “old and 
ailing who already stands the shadow the inevitable 
end,” that conclusively presumes that each was made 
under the inducement the thought death. Such tax, 
the court holds, violates the Fifth Amendment the Federal 
Constitution, which prohibits the government from taking 
property without due process law. The following para- 
graphs are quoted from the opinion Judge Sutherland: 

Section 301 (a) the Revenue Act 1926 (26 USCA 1092) 
imposes tax “upon the transfer the net estate every de- 


cedent,” etc. There can doubt the meaning this 
language. The thing taxed the transmission property from 
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the dead the living. does not include pure gifts inter vivos. 
The tax rests, essence, “upon the principle that death the 
generating source from which the particular taxing power takes 
its being, and that the power transmit, the transmission 
from the dead the living, which such taxes are more immediately 
rested. the power transmit the transmission 
receipt property death which the subject levied upon all 
death duties.” Knowlton Moore, 178 41, 56, 57, Ct. 
747, 753, Ed. 969. The value property transferred with- 
out consideration and contemplation death included the 
value the gross estate the decedent for the purposes 
death tax, because the transfer considered testamentary 
effect. Milliken United States, 283 15, 23, Ct. 324, 
Ed. 809. But such transfer, not made, embodies 
transaction begun and completed wholly and between the living, 
taxable gift (Bromley McCaughn, 280 124, Ct. 
46, Ed. 226), but obviously not subject any form 
death duty, since bears relation whatever death. The 
“generating source” such gift found the facts 
life and not the circumstance death. And the death afterward 
the donor way changes the situation; that say, the 
death does not result shifting, the completion shifting, 
the donee any economic benefit property, which 
subject death tax, Chase Nat. Bank United States, 278 
Ct. 225, Ed. 565; nor does the death such case bring into 
being, ripen for the donee any one else, far the gift 
concerned, any property right interest which can the subject 
any form death tax. Compare Tyler United States, 281 
Complete ownership the gift, together with all its incidents has 
passed during the life both donor and donee, and 
any kind remains pass one cease the other conse- 
quence the death which happens afterward. 

The phrase “in contemplation intended take effect 
after his death,” found the provisions section 302 (c) 
the act 1926 and prior acts, applied fully executed 
gifts inter vivos, puts them the same category for purposes 
taxation with gifts causa mortis. this light, the meaning ‘and 
purpose the provision were considered, recent decision 
this court dealing with the Revenue Act 1918 (40 Stat. 1057). 
United States Wells, 283 102, 116, 117, 118, St. 
446, 451, Ed. 867. 
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dominant purpose reach substitutes for testamentary 
dispositions and thus prevent the evasion the estate tax. 
1184, 1081; Milliken United States, 283 15, 
Ct. 824, Ed. 809. the transfer may otherwise have 
all the indicia valid gift inter vivos, the differentiating factor 
must found the transferor’s motive. Death must ‘con- 
templated,’ that is, the motive which induces the transfer must 
the sort which leads testamentary disposition. condition 
body and mind that naturally gives rise the feeling that death 
near, that the donor about reach the moment inevitable 
surrender ownership, most likely prompt such disposition 
those who are deemed the proper objects his bounty, 
the evidence the existence nonexistence such condition 
the time the gift obviously great importance determining 
whether made contemplation death. The natural and 
reasonable inference which may drawn from the fact that but 
short period intervenes between the transfer and death recognized 
the statutory provision creating presumption the case 
gifts within two years prior death. But this presumption, 
the statute before [Act 1918], expressly stated 
rebuttable one, and the mere fact that death ensues even shortly 
after the gift does not determine absolutely that contem- 
plation death. The question, necessarily, the state 

the thought death, controlling motive prompting 
the disposition property, that affords the test, follows that 
the statue does not embrace gifts inter vivos which spring from 
different motive. Such transfers were made the subject distinct 
gift tax, since repealed.” 

There doubt the power Congress provide for includ- 
ing the gross estate decedent, for purposes the death tax, 
the value gifts made contemplation death; and likewise 
doubt the power that body create rebuttable presumption 
that gifts made within period two years prior death are made 
contemplation thereof. But the presumption here created not 
that kind. made definitely conclusive—incapable being 
overcome proof the most positive character. Thus stated, the 
first question submitted answered the affirmative Schlesinger 
Ct. 120. The only difference between the present case and the 
Schlesinger Case that there the statute fixed period six years 
limiting the application the presumption, while here fixed 
two; and there the Fourteenth Amendment (prohibiting state from 
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taking property without due process law) was involved, while 
here the Fifth Amendment (prohibiting the Federal government 
from taking property without due process law). The length 
time was not factor the case. The presumption was held invalid 
upon the ground that the statute made conclusive without regard 
actualities, while like gifts other times were not thus treated; 
and that there was adequate basis for such distinction. 
presumption and consequent taxation,” the court said (page 240 
270 S., Ct. 260, 261), defended upon the theory 
that, exercising judgment and discretion, the Legislature found them 
necessary order prevent evasion inheritance taxes. That 
the Constitution this seems necessary order enable the 
state readily collect lawful charges against Rights guaranteed 
the Federal Constitution are not lightly treated; they 
are superior this supposed necessity. The state forbidden 
deny due process law the equal protection the laws for any 
purpose whatsoever.” 

The Schlesinger Case has since been applied many times the 
lower Federal courts, the Board Tax Appeals, and state 
courts; and none them seem have been any loss under- 
stand the basis the decision, namely, that statute which imposes 
tax upon assumption fact which the taxpayer forbidden 
controvert arbitrary and unreasonable that cannot stand 
under the Fourteenth Amendment. 

Nor material that the Fourteenth Amendment was involved 
the Schlesinger Case, instead the Fifth Amendment, here. 
The restraint imposed upon legislation the due process clauses 
the two amendments the same. Coolidge Long, 282 
582, 596, Ct. 306, Ed. 562. That Federal statute 
passed under the taxing power may arbitrary and capricious 
cause fall before the due process law clause the 
Fifth Amendment settled. Nichols Coolidge, 274 531, 
493, 1917D, 414, Ann. Cas. 1917B, Tyler United 
States, supra, 281 504, Ct. 356, Ed. 991, 
758. 

Hoeper Tax Commission, supra, this court had before 
for consideration statute Wisconsin which provided that, 
computing the amount income taxes payable persons residing 
together members family, the income the wife should 
added that the husband and assessed and payable him. 
held that, since law and fact the wife’s income was her 
separate property, the state was without power measure his tax 
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part the income his wife. page 215 284 S., 
Ct. 120, 122, said: have doubt that, because 
the fundamental conceptions which underlie our system, any attempt 
state measure the tax one person’s property income 
reference the property income another contrary 
due process law guaranteed the Fourteenth Amendment. 
That which not fact the taxpayer’s income cannot made 
such calling income. Compare Nichols Coolidge, 274 

The suggestion the state court that the provision was valid 
necessary prevent frauds and evasions the tax married 
persons was definitely rejected the ground that such claimed 
necessity could not justify otherwise unconstitutional exaction. 

substance and effect, the situation presented the Hoeper 
Case the same that presented here. the first place, the tax, 
part, laid respect property shown not have been 
transferred contemplation death and the complete title which 
had passed the donee during the lifetime the donor; and, 
secondly, the tax not laid upon the transfer the gift 
respect its value. laid upon the transfer, and calculated 
upon the value, the estate the decedent, such value being 
enhanced the fictitious inclusion the gift, and the estate made 
liable for tax computed upon that value. Moreover, under the 
statute the value the gift when made ignored, and its 
value arbitrarily fixed the date the donor’s death. The 
result that upon those who succeed the decedent’s estate there 
imposed the burden tax, measured part property which 
comprises portion the estate, which the estate way 
related, and from which the estate derives benefit any descrip- 
tion. Plainly, this measure the tax A’s property imput- 
ing part the value the property result which both 
the Schlesinger and Hoeper Cases condemn arbitrary and denial 
due process law. Such exaction not taxation but spolia- 
tion. “It not taxation that government should take from one the 
profits and gains another. That taxation which compels one 
pay for the support the government from his own gains and 
his own property.” United States Baltimore Ohio Co., 
Wall. 322, 326, Ed. 597. 

The presumption here excludes consideration every fact and 
circumstance tending show the real motive the donor. The 
young man abounding health, bereft life stroke 
lightning within two years after making gift, conclusively 
presumed have acted under the inducement the thought 
death, equally with the old and ailing who already stands the 
shadows the inevitable end. And, although the tax explicitly 
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based upon the circumstance that the thought death must the 
impelling cause the transfer (United States Wells, supra, 283 
118, Ct. 446) the presumption, nevertheless, precludes 
the ascertainment the truth respect that requisite upon 
which the liability made rest, with the result, the present 
case and many others, putting upon estate the burden 
tax measured part the value property never owned the 
estate the remotest degree connected with the death which 
brought into existence. Such statute more arbitrary and less 
defensible against attack than one imposing arbitrarily retroactive 
taxes, which this court has decided clear violation the 
Fifth Amendment. said Judge Learned Hand Frew 
Bowers (C. A.) (2d) 625, 630: “Such law far more 
capricious than merely retroactive taxes. Those indeed impose 
unexpected burdens, but least they distribute them accordance 
with the taxpayer’s wealth. But this section distributes them 
accordance with another’s wealth; that far more grievous 
injustice.” 

sustain the validity this irrebuttable presumption, 
argued, with apparent conviction, that under the prima facie pre- 
sumption originally force there had been loss revenue, and 
decisions holding that particular gifts were not made contem- 
plation death are cited. This very near saying that the 
individual, innocent evasion, may stripped his constitutional 
rights order further more thorough enforcement the tax 
against the guilty, new and startling doctrine, condemned its 
mere statement, and distinctly repudiated this court the 
1924) and Hoeper (284 217, Ct. 120) Cases involving 
similar situations. Both emphatically declared that such rights 
were superior this supposed necessity. 


Loan from Reconstruction Finance Corporation 


With the consent the bank commissioner, charge 
bank for which receiver has been appointed, the directors 
may borrow money from the United States Reconstruction 
Finance Corporation for business purposes and pledge the 
bank’s assets security. This was decided the Supreme 
Court Kansas the case Martin Citizens’ Bank, 
Pac. Rep. (2d) 81. The court’s opinion reads follows: 


This proceeding for declaratory judgment. From the 
record appears that the plaintiff, Nicholas Martin, the owner 
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100 shares the capital stock the Citizens’ Bank Hutchin- 
son, banking corporation organized under the laws this state, 
having capital stock $200,000 and surplus $100,000; that 
January 25, 1932, order its board directors, the bank 
suspended business, and notified the state bank commissioner, who 
placed deputy bank commissioner charge the business the 
bank for the purpose protecting the rights all parties con- 
cerned. receiver has been appointed, and the directors the 
bank are taking steps toward the liquidation its affairs. The 
board directors the bank has made application the United 
States Reconstruction Finance Corporation for loan sum not 
exceeding $200,000, which, made, requires pledge collateral 
for the loan bonds other negotiable paper the bank. The 
state bank commissioner has given his consent for the directors 
the bank make the loan. 

real controversy has developed the right the board 
directors the bank make such loan and pledge its assets 
collateral. Plaintiff contends, substance, that the bank com- 
missioner, having taken charge the bank his deputy, now 
full charge the business the bank, and that the bank, 
corporation, its board directors acting for it, longer has 
power borrow money, pledge, collateral for money 
borrowed, any the assets the bank; while, the other hand, 
the bank and its board directors contend that, receiver having 
been appointed, the normal powers the corporation and its 
directors have not been annulled, their activities being only super- 
vised the bank commissioner, and that they have all the power 
they ever had borrow money and pledge collateral for such 
loan the assets the bank, the only difference being that the specific 
loan should have the direct approval the bank commissioner, and, 
since such approval has been given, there lack authority 
their part make such loan. 

The trial court found that the defendant bank, acting through 
its duly constituted board directors, has full power negotiate 
the loan and pledge the collateral security therefor. Plaintiff 
has appealed from that ruling. 

The legal question presented turns upon interpretation our 
statute 9—130, amended chapter 88, Laws 1927, now 
1931, Supp. 9—130). This statute effect provides, “it 
shall appear” that any bank insolvent, has willfully violated any 
requirement the banking act, shall the duty the bank com- 
missioner take charge the bank and its assets, and may appoint 
special deputy bank commissioner take charge temporarily. 

taking charge any bank, the bank commissioner shall 
soon possible ascertain, thorough examination into its 
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affairs, its actual condition; and whenever shall become satisfied 
that such bank cannot resume business liquidate its indebtedness 
the satisfaction all its creditors, shall forthwith appoint 
receiver. 

Now, what extent does the bank commissioner, when takes 
charge bank special deputy, and before definitely 
ascertained that the bank insolvent and the receiver appointed, 
supersede the board directors the bank the conduct its 
business? The statute itself clearly contemplates that the condition 
the bank might rehabilitated that the bank could resume 
business, that might able liquidate its indebtedness 
the satisfaction all its creditors, has authority (R. 
1931 Supp. either which events receiver would 
appointed. State rel. Wilson, 108 Kan. 641, 196 758, 
proceeding oust bank commissioner, one the complaints 
being the manner which handled the affairs the Linn 
County State Bank, there had been willful violation the banking 
laws. deputy bank commissioner was appointed, who 
looked after the banking transactions for about ten days, when 
matters were adjusted was longer necessary. Another 
ground complaint was with reference the Kansas State Bank 
Salina. deputy bank commissioner was placed the bank, 
who took full charge, overseeing loans and discounts. remained 
the bank from November until the next April, when reorganiza- 
tion was effected and the deputy bank commissioner was withdrawn. 
was necessary replace the bank deputy bank commissioner 
the next December, who remained until receiver was appointed 
the following May. During all that time, most it, the bank 
was open for business, receiving deposits and conducting ordinary 
banking business. The statute above cited was quoted (page 650 
108 Kan., 196 758) and the discussion (page 659 seq., 
108 Kan., 196 758) leaves room doubt the power 
the board directors function, with the approval the bank 
commissioner. made clear both the syllabi and the opinion 
that case that the bank commissioner, prior the appointment 
receiver, has great discretion the matter the extent 
which he, his deputy, will interfere with the activities the board 
directors the management bank. The question was again 
before this court the case Kansas State Bank Atchison, 
Ry. Co., 122 Kan. 77, 251 188, where was held: 
“The taking possession and closing bank the bank com- 
missioner does not necessarily work dissolution the corporation.” 

And the opinion (page '79 seq., 122 Kan., 251 188) 
was made clear that, prior the appointment receiver, the 
board directors the bank may proceed conduct its business 
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under the advice and with the approval the bank commissioner 
his deputy. 

Hence, from the wording the statute, and harmony with 
the interpretations previously given, hold that the board 
directors the bank, with the consent the banking commissioner, 
has authority make the loan question. 


Bank Liable Dealing with Check Payable 


Corporation 


bank which permits check payable corporation 
deposited the credit anyone other than the payee 
corporation taking chance unless knows that this 
method dealing with the check properly authorized. 

The form such check indicates that the proceeds 
belong corporation. out the course ordinary 
dealing for corporation indorse and transfer others 
checks received the regular course business. The 
customary thing for the corporation deposit its 
checks its own account and draw against that account. 

When someone, say officer corporation, indorses 
check payable the corporation and offers for deposit 
his own credit the credit someone else, the bank 
should know that the transaction is, least, apparently 
irregular. should also know that, accepts the deposit 
and the proceeds are not accounted for the payee corpo- 
ration, the bank liable. There have been many decisions 
this point. The most recent one the Appellate 
Division the New York Supreme Court, Wen Kroy Realty 
Co., Public National Bank Trust Co. New 
York, 255 Supp. 

The check involved this case was the amount 
$15,000, and was payable the order corporation. 
The president the corporation indorsed the check and 
deposited the credit another corporation. Apparently 
the payee corporation did not receive the proceeds. least, 
the payee brought suit against the bank which the check 
was deposited and the bank was held liable. The facts are 
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set out more detail the court’s opinion, which reads 
part follows: 


Plaintiff sold mortgage and received from the purchaser three 
checks, one which payable its order the sum $15,000 
involved this action. That check was deposited with defendant 
the credit the account the Silfo Amusement Company and 
the proceeds collected defendant and credited and used that 
depositor. appears that the check bore the purported indorsement 
plaintiff Moses Silverman, president, and his son, David 
Silverman, secretary. David Silverman never held that office. 

Plaintiff’s business seems have been the making loans 
connection with real estate; and its affairs were considerable 
extent dominated Moses Silverman, its president. likewise 
controlled owned the Silfo Amusement Company. Plaintiff main- 
tained deposit account with the Amalgamated Bank and, had this 
check been deposited that account, was customary, the proceeds 
could not have been withdrawn without the joint signature plain- 
tiff’s president and treasurer. Plaintiff’s board directors consisted 
five individuals and its stockholders numbered about twenty-five. 

Defendant rested upon plaintiff’s proof showing that Moses 
Silverman had caused the check deposited with defendant 
performance his scheme convert the moneys his own purpose. 

Defendant contended not only that Moses Silverman had power 
transfer this check the bank account the Silfo Amusement 
Company, but also that his conduct doing had been ratified 

Three separate questions were submitted the learned trial 
court the jury, each which was answered the negative. The 
first two were follows: 

“Question No. you find from the evidence that Moses 
Silverman, president the plaintiff corporation, had authority 
endorse the check David Abrams the order plaintiff for 
$15,000 (Plaintiff’s Exhibit 1), without restriction limitation? 
Answer: No. 

No. you find from the evidence that the plain- 
tiff, through its officers its board directors, directly indi- 
rectly, any form, ratified the act Moses Silverman, 
its president, endorsing said check himself as, president the 
plaintiff corporation, and having his son, David Silverman, 
endorse the same secretary? Answer: No.” The decisions 
are clear that under these circumstances, where plaintiff corporation 
has contact with the defendant bank, and the bank has not been 
misled plaintiff, liable for the check even though has paid 
the proceeds thereof its own depositor good faith. 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


Series Articles which began the May, 1930, Issue 


INVESTMENT ESTATE FUNDS (Continued) 
115. Trustee Should Not Retain Investments Not Sanctioned 
Law. 
Liability for Failure Sell Stock Subscription Rights. 
117. Instructions Trust Instrument Invest. 


Trustee Should Not Retain Investments Not Sanctioned 
Law. Where the law designates certain classes investments those 
which trust funds may invested, investment not included any 
those classes should not the trustee. The fact that the 
creator the trust himself made the investment will not justify the 


trustee retaining it. 

This rule illustrated New Jersey case, Babbit Fidelity Trust 
Co., Eq. 745, Atl. Rep. 1076, which appeared that 
declaration trust, transferring property trust company trustee, 
authorized the trustee ‘‘to hold and possess dispose and convey the 
same proper instruments conveyance, its judgment may 
deemed advisable, and collect the principal securities and reinvest 
the same from time time.’’ 

Among the property coming the trustee were 167.27 shares the 
stock the Prudential Insurance Co. the years 1889 1901 the 
trustee sold shares the stock price averaging about $360 
share. 1903 and 1904 sold the remaining 74.27 shares price 
averaging about $200 share. The income from the stock, when the 
stock sold $360 share, amounted about per cent. 

was held that the trustee should have sold all the shares 
promptly and the trustee was surcharged, the 74.27 shares, with 
the difference between the fair market value the stock prior 1903 
and the price which was sold 1903 and 1904. 

The court said: trust this case was unique character. 
was transfer living person all his property every kind and 
description, even his household goods and his money bank. 
was, the broadest sense the word, general trust. Under such 
the exercise reasonable diligence and good judgment, convert 
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the securities which came from the settlor into cash and invest the 
same securities authorized law. admitted all the counsel 
the case that there statute law involved, excepting the extent 
that the statute points out the investments which trustees are author- 
ized place trust moneys; and conceded that the stock the Pro- 
dential Insurance Co. not one those authorized. The general 
principle deducible from the cases and text-books well stated the 
seventeenth volume American English Encyclopedia Law, 454, 
follows: ‘While fiduciary may, rule, the exercise his dis- 
retain such investments are proper for fiduciaries hold, all 
others must call and invest the proceeds authorized 
manner.’ 

The trustee claimed was entitled, its discretion, hold the 
stock, under the clause the declaration trust above quoted, laying 
stress upon the words ‘‘as its judgment may deemed advisable.’’ 

The court held that this clause did not enlarge the trustee’s discre- 
tion, saying: 


not find necessary determine whether this clause should 
construed positively require the trustee, force its terms, 
convert the securities, including the stocks into money, and reinvest 
the same authorized securities, because think the result fair 
reading this clause any legitimate way not vest the trustee 
any greater other discretion than vested trustees generally. Dif- 
ferently stated, think that this clause confides the property the 
trustee dealt with its judgment deems advisable, subject those 
rules which govern trustees; that its discretion, other words, was not 


unauthorized things but exercise its judgment concerning what 
authorized things would do.’’ 


Pennsylvania appeared that executor retained part 
the estate shares stock publishing company for fourteen years 
after the testator’s death, during which time the stock decreased con- 
siderably value. was held that the executor should surcharged 
with the amount the difference between what the stock would have 
brought had the executor exercised reasonable business judgment the 
matter making prompt sale and what actually brought when sold. 
Brown’s Estate, Atl. Rep. 116. the opinion the court said: 


rule stated Taylor’s Estate such securities was that 
fiduciary should not hold beyond reasonable period investments made 
the decedent unauthorized (nonlegal) securities, unless specially 
authorized so, and that when trustee continues hold such non- 
legal investments, after time when could probably dispose them, 
and loss occurs, must held liable for failure exercise due 
unless shows that his retention the securities question 
represents, not mere lack attention, but honest exercise judg- 
ment based actual consideration existing conditions; other 
words, expected ordinarily watchful and exercise normal 
good judgment. Taylor’s Estate, 277 Pa. 528, 121 310, 553. 
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rule was not intended hamper fiduciaries the control and 
management estates. They need not rush into conversion the 
securities left the decedent and, under the whip the law, sell them 
below what they might normally expect receive for them, thus causing 
estate shrink out all proportion any possible benefit that 
might arise through strict application the rule. One may readily 
see how too literal enforcement the rule could taken advantage of. 
considering the sale investments that have open market, 
bonds depressed market, stock whose intrinsic value estab- 
lished, paying dividends equal and above what would normal in- 
terest rate, reasonable latitude, according the circumstances, must 
allowed fiduciary the disposition such 


The courts New York have held repeatedly that trustee may not 
continue investments made the creator the trust when such invest- 
ments are not the nature those recognized the law the state 
proper investments for trust funds, unless given authority 
the instrument creating the trust. was held the 
Cannon Quincy, Mise. Rep. 399, 121 Supp. 752. 

Under the will one John Quincy, deceased, his residuary estate 
was left his wife for life, provided she remained widow. she re- 
married she was receive only the dividends, income and profits arising 
from his stock the Thomas Iron Co. during her life, and upon her 
death the stock was become part the residuary estate. another 
paragraph the will there was created, upon the death remarriage 
the widow, trust estate for the benefit his children their issue, 
into which trust should pass the entire residuary estate, including spe- 
cifically the stock the Thomas Iron Co. The widow died without re- 
marrying. action was brought for construction the 
will and for instructions the trustee bearing upon the sale the stock. 

The court held that was the duty the trustee hold the stock 
the Thomas Iron Co. until the time Mrs. Quincy’s death, for she 
any time remarried special trust fund such stock was created for 
her benefit for life, the income, dividends and profits such stock being 
payable her. was also the duty the trustee within reasonable 
time after Mrs. death sell such stock and apply the proceeds 
the trust fund created for the benefit the testator’s children. 

Accordingly sale the stock was directed. The court said that 
such sale was imperative nowhere the will was there any declara- 
tion intention desire the part the testator that the stock 
should held the trustee beyond the time his wife’s death, and 
the stock question was not investment authorized the law stat- 
ing the investments which trustee may make with trust funds. The 

court quoted the following rule from prior New York decision: 


speaking, trustees are not justified, the absence 
some authority the instrument creating the trust the contrary, 
continuing investment formerly made the testator which they 
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would not justified themselves making. their duty convert 
such stocks into money within reasonable time after the creation 
the trust.’’ 


New York decision holding that trustee was guilty negligence 
failing dispose investments not sanctioned law within six 
months after they came under his control entitled Hamersley’s 
Estate, 180 Supp. 887. 

this case appeared that will creating trust gave directions 
and bestowed discretion the trustees the form investments, 
The trust estate included 100 shares preferred stock the Union 
Railroad Co., which were owned the testatrix the time 
her death. The trustees continued hold the stock, and after the death 
one them, the surviving trustee held the stock for several years. 
During this period the value the stock declined. 

When the surviving trustee filed his accounting was objected 
the ground that had wrongfully retained the trust the stock 
question. 

The court held that the account should surcharged with the differ- 
ence between the market value the stock the time was turned over 
the trustees and the price the stock the time the accounting. 
The court said that the investment was not sanctioned law, and the 
will gave directions concerning it, the trustee was negligent fail- 
ing dispose the stock within six months after its receipt. 

There least one New York case, however, which executor 
liability for retaining securities purchased the testator, be- 
the failure the beneficiaries under the will, who had full 
knowledge the facts, make prompt objection. This case 
Douglas, App. Div. 64, Supp. 687, which appeared that 
1891 the executor appointed the will one Mary Bird filed 
account which showed that had his possession three bonds the 
Staten Island Gaslight Co., which belonged the estate when quali- 
fied executor. decree approving the account was made 1892. 
Later the Staten Island Gaslight Co. became insolvent and the bonds 
were worthless. 1898 certain beneficiaries under the will sought 
charge the executor with the loss accruing the estate reason the 
depreciation the bonds. 

The court held that the bonds were not securities the nature 
which the executor was authorized invest the funds 
the estate retain investment for more than one year after the 
same came into his possession. The fact that did not dispose them 
within that time was breach trust which would, under the general 
rule, make him liable for any loss reason thereof. was further 
held, however, that the beneficiaries, who knew the time the decree 
1892 was entered that the executor held the bonds, failing then 
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object his continuing hold them securities for the estate, con- 
sented his holding them investment and were estopped from 
later asserting anything the contrary. 

The laws Connecticut are more lenient with regard the continu- 
ance trustees investments not the kind which trust funds are 
ordinarily invested. This fact well illustrated Beardsley Bridge- 
port Protestant Orphan Asylum, Conn. 560, Atl. Rep. 165. The 
facts this case were the following: 

will giving the testator’s wife life estate all his property 
provided for the creation upon her death two trust funds. 
action brought the persons appointed the will trustees for the 
residuary estate for construction the will the court held that was 
not incumbent upon the trustees sell securities belonging the estate 
order raise the amount required for the trusts cash. ‘‘That 
would require,’’ said the court, ‘‘an immediate reinvestment other 
securities, which might, perhaps, unnecessarily narrow the income 
the life 

The court held, even though the property received the trustees 
part the residuary estate was not the kind which trust funds 
are ordinarily invested. This decision accord with 4904 Gen. 
Stat. 1918, which provides that trustees are authorized hold such 
securities may received them constituting the trust estate 


without altering the forma investment, unless otherwise ordered the 
probate, long as, the exercise reasonable prudence, they 
may deem unnecessary make any change. 


116. Liability for Failure Sell Stock Subscription Rights. 
fiduciary, who fails sell the subscription rights shares stock 
belonging the estate, will liable for the loss sustained the estate 
reason his neglect. New York case, Belcher’s Estate, 
221 Supp. 711, was held that the administratrix estate 
liable case this kind even though she had acted upon the advice 
her attorney and ignorance the value the subscription rights. 

this case appeared that the estate included among its assets 678 
shares the Detroit Creamery Co., Michigan corporation. June, 
1920, the corporation voted increase its authorized capital stock. 
Notices were sent all the stockholders, including the administratrix, 
advising them the authorized increase the stock and notifying them 
that the right subscribe additional stock, share for share, would 
granted each stockholder. Upon receiving the notice, the administra- 
trix consulted her attorney concerning the advisability exercising her 
right the additional shares and was advised him that 
such investment was not proper one for the administratrix 
decedent’s estate. The subscription period was allowed expire with- 
out any action her part. appeared that prior the expiration 


370 


THE BANKING LAW JOURNAL 


the subscription period, the rights had been dealt with the stock ex- 
change and that the prices which they were sold fluctuated from 
$14 each. 

The administratrix was wholly ignorant the custom stockhold- 
ers sell their subscription rights and did not learn that they had any 
value until after the subscription period expired. the hearing before 
referee, surcharged the administratrix with the sum $6,780, the 
liability being affixed the basis the average price, $10 per right. 
affirming the referee’s report, Surrogate Foley wrote part fol- 
lows: 


law imposes upon executors, administrators, other repre- 
sentatives the duty active vigilance the collection assets belong- 
ing the estate. some authorities the duty described that 
active diligence and the general rule stated King Talbot, 
76, 85, that legal representative ‘is bound employ such diligence 
and such prudence the care and management (of estate) 
general prudent men discretion and intelligence such matters, em- 
ploy their own like affairs.’ Villard Villard, 219 482, 114 
789; Matter Cady’s Estate, 211 App. Div. 373, 207 
Matter Pinchefski, 179 App. Div. 578, 166 204. 
the varying facts and circumstances particular 
case may impose liability absolve the representative from sur- 
charge. But, under the circumstances here, the good faith the ad- 
ministratrix, her motives intention, her ignorance business 
methods, cannot alter her liability. Costello Costello, 209 252, 
259, 103 148. Applying the rule laid down King Talbot, 
supra, the situation here, clear that prudent man discretion 
and intelligence the conduct his own affairs would investigate the 
marketability rights subscribe. When informed their value, 
would make timely and prompt sale before the expiration the sub- 
period. Nor does her reliance upon the advice her attorney 
the rights the administratrix. The legal duty active 
vigilance imposed upon her. The advice attorney will not re- 
lieve executor from the duty active vigilance the collection 


the assets left his bound know his duty that re- 
gard.’ 


117. Instructions Trust Instrument Invest. The previously 
published articles this series have taken the investment trust 
funds, where the will, other instrument creating the trust, contains 
provisions with regard the character investments 
made. 

general, the decisions referred these articles show that 
trustees, the absence specific authority, should avoid investing 
trust funds real estate, second mortgages, stock corporations, per- 
sonal obligations, commercial enterprises speculative transactions. 


The penalty for making such investments often personal liability 
the part the trustee. 
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these articles, shown that the principal authorized invest- 
ments are first mortgages improved real estate and government 
securities. Also, appears that many states there are statutes setting 
forth the classes investments which are deemed proper for trust 
funds, and the provisions these statutes should carefully followed. 

Frequently, will other trust instrument contains specific instruc- 
tions what the trustee may, may not, with the funds entrusted 
his charge. Often there clause which gives the trustee wide 
powers discretion the matter making investments. And some- 
times, the instrument contains clause limiting, greater lesser 
extent, the personal liability the trustee the event losses sus- 
tained through investments made him. 

With reference provisions this sort, these few general sugges- 
tions might well kept mind. Where the instrument contains 
direction that the trust fund shall invested certain securi- 
ties certain classes securities, such direction should lived 
faithfully, even though the trustee may have reason believe that his 
own sound judgment the matter investing the trust fund more 
relied upon than that the person who created the trust. 

Where discretionary powers the making investments are 
granted, the courts are the habit giving such powers very strict 
construction. Discretionary powers investment, construed the 
courts, are never quite broad they appear from mere read- 
ing the clause itself. 

provision will the effect that the trustee may invest such 
manner deems most advantageous not license invest the trust 
fund imprudently and without the exercise sound judgment. 

will sometimes contains authorization direction that cer- 
tain funds invested the executor. The executor’s failure invest 
such case may render him liable for interest. 

The will involved the case Hough Harvey, 72, author- 
ized the executor sell real estate and invest the proceeds for the 
benefit the devisees. sold the property directed the will, but 
retained the proceeds, without making any investment and without 
rendering the annual account, required statute, for several years. 
was held that was liable for interest the rate six per cent. com- 
pounded annually. 

another Elliott Sparell, 114 Mass. 404, appeared that 
testator, his will, gave legacy his granddaughter, payable her 
when she became years age. The will provided that the legacy was 
taken from personal estate, before making division the 
same and invested executors for the especial purpose paying 
the above named legacy.’’ their account the executors charged them- 
selves with cash ‘‘reserved for the payment legacy,’’ but they never 
invested the money. action the legatee against the executors 
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recover the legacy was held that they were liable for interest from 
the time when, shown their account, the legacy was taken from the 
personal estate. 

was the duty the executors,’’ said the court, ‘‘upon such 
separation, have invested the sum according the direction the 
will. Not having done they may charged for interest. im- 
material where the money has actually been during this period. 
sufficient, being set apart, that the duty imposed the will has not been 
performed.’’ 


continued 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK NOT ALLOWED RECOVER 
FORGERY POLICY 


Aetna Casualty Surety Company Phoenix National Bank Trust 
Company, United States Supreme Court, Sup. Ct. Rep. 329 


bank will not permitted recover policy indemnifying 
against loss through the payment forged raised checks when 
credits depositor with the amount such checks paid and 
assumes the loss itself the face the depositor’s negligence 
preparing the checks and delay notifying the bank the pay- 
ments. 

The depositor this case was corporation. appeared that 
the president the corporation signed checks which the amount 
had not been filled with the protectograph, leaving this done 
the vice-president. The latter raised the amounts some the 
checks and forged the payee’s indorsements and collected them. 
The insurance company offered defend any suit brought the 
depositor against the bank with respect the loss and requested the 
bank give notice the forgeries prior indorsers and demand 
reimbursement from them. The bank failed comply with these 
requests and instead credited its depositor with the disputed amount 
and attempted (unsuccessfully, indicated above) recover from 
the insurance company. 


Writ Certiorari the United States Cireuit Court Appeals 
for the Sixth 

Suit the Phoenix National Bank Trust Company Lexington 
against the Aetna Casualty Surety Company. judgment for de- 
fendant was reversed the Court Appeals [44 (2d) 511], 
and defendant brings certiorari [284 Ct. 41, Ed. 
Reversed. 

Messrs. Samuel Wilson, Lexington, Ky., and Charles Kerr, 
Washington, C., for petitioner. 

Mr. James Park, Lexington, Ky., for respondent. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 


373 


374 THE BANKING LAW JOURNAL 


STONE, J.—This suit was brought respondent, national bank, 
the circuit court Fayette County, Ky., recover bond in- 
demnity issued the petitioner. This cause was removed the United 
States District Court for the Eastern District Kentucky, which, after 
trial the court upon agreed statement facts, gave judgment 
for petitioner. Judgment reversal the Court Appeals for the 
Sixth Circuit, (2d) 511, here for review certiorari, 
Ct. 41. 

The indemnity bond, issued upon payment stipulated premium, 
undertook indemnify the respondent for ‘‘any loss through the pay- 
ment forged raised checks (genuine) checks bearing 
forged endorsements. different dates between May 12, 
1924, and June 23, 1925, while the bond was force, corporation de- 
positor respondent drew thirty-nine checks upon its deposit account 
favor third persons. The indorsements the payee thirty-five 
the checks were forged, and the amounts payable the other four 
and eighteen others were raised one Fulton, who was the vice- 
president and treasurer the depositor, having charge its check- 
books and books account. Authority sign the checks was vested 
the president and one other, who was not officer the depositor. 
All the checks bore genuine indorsements made subsequent the 
forgeries, two them Fulton alone. All were paid respondent 
presentation, and the amounts paid were charged the depositor’s 
account. Monthly statements were rendered the depositor, accom- 
panied the canceled checks. agents representatives the de- 
positor other than Fulton, the forger, examined the depositor’s ac- 
counts, canceled checks, books account. The checks were pre- 
pared for signature Fulton. The representatives the depositor 
who signed them relied wholly him for their accuracy and for the 
names the payees. All the raised checks ‘‘were completed writ- 
ing Fulton, except that the line for the application the protecto- 
graph was left blank, and were signed, before the application the 
protectograph them. And Fulton was trusted fill the line stat- 
ing the amount the check, with the protectograph, and was charged 
with the duty delivering the checks, whether mail 

About August 7th, month after the payment the last check, the 
depositor gave notice the forgeries the respondent and demanded 
that the sum $5,512.72, representing much the payments were 
induced the forgeries, recredited its account. The respondent 
turn asked payment that amount petitioner satisfaction its 
liability the indemnity bond. Petitioner, while admitting liability 
respondent was not authorized charge the depositor with the loss, in- 
sisted that the depositor was chargeable because its negligence and 
delay notifying respondent the forgeries and its negligence 
drawing the checks. offered defend any suit brought against the 
respondent the depositor with respect the loss, and asked respond- 
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ent give notice the forgeries prior indorsers and demand 
reimbursement from them. Respondent failed comply with any 
these requests and later credited its depositor with the disputed amount. 

The petitioner, way defense, set specifically the bank’s as- 
sumption the loss crediting the depositor the face the latter’s 
alleged negligence and omissions. The court below thought that the 
question presented was merely one the time the loss indemnified 
against, and that had occurred when the checks were paid respond- 
ent, later events determining the ultimate incidence the loss 
between the bank and its depositors indorsers, were immaterial. Hence 
concluded that the subsequent credit the depositor the amount 
the loss, and the consequent relinquishment any claim against the 
depositor others, had bearing the liability the indemnitor. 
The court said: ‘‘. the present case, the loss was suffered and 
the liability arose from time time the checks were paid; and, when 
finally the bank canceled the charges and recredited the total, was 
not then suffering loss; was abandoning claim for recoupment 
its earlier loss—a claim which first did not have. think, there- 
fore, that the policy should read indemnity against the original 
loss, and not holding the liability the air until can finally de- 
termined whether the bank had right make the charge (C. 
A.) (2d) 511, 512. 

think that the respondent could not relinquish any claims 
might have had against the depositor and preserve unimpaired its right 
the indemnity. undertaking ‘‘to indemnify 
and hold the respondent from any loss sustained reason 
the specified payments, contained words indicating intention 
destroy the idemnitor’s usual privilege subrogation the indemni- 
tee’s right recover from any who are liable for the loss. That 
privilege was necessary incident petitioner’s contract, for only 
resort could the character the contract indemnity pre- 
served. both the object and the justification subrogation that 
makes exact indemnity the measure the liability. See Standard 
Marine Insurance Co., Ltd., Seottish Metropolitan Assurance Co., Ltd., 
283 284, Ct. 371, Ed. 1037; United States American 
Co., 166 468, Ct. 619, Ed. 1081; St. Louis, 
Iron Mountain Southern Ry. Co. Commercial Union Ins. Co., 139 
Co., Wall. 367, Ed. 594; Jones Bacon, 145 446, 

Even though assume, the court below held, that petitioner’s 
liability attached payment the checks, and that respondent had 
none the less suffered loss even though might able recoup 
from others, see Champion Ice Mfg. Cold Storage Co. American 
Bonding Trust Co., 115 Ky. 863, 197, 103 Am. St. Rep. 356, 
respondent was still under duty not impair the rights which peti- 
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tioner, upon payment its obligation, might enforce against third per- 
sons. The failure observe that duty, stating account which re- 
linquished all claims against its depositor, see Greenhalgh Co. Farm- 
ers’ National Bank, 226 Pa. 184, 188, 260, 134 Am. St. Rep. 1016, 
Ann. Cas. 330, released the petitioner from the liability which had 
already accrued. See Sims Mutual Fire Ins. Co., 101 Wis. 586, 
908; Illinois Automobile Ins. Exchange Braun, 280 Pa. 550, 124 
691, 1262; American Surety Co. Ballman (C. C.) 104 
634; Jones Bacon, supra. hold that respondent could, without 
affecting its indemnity, release its rights against those who might 
liable for its loss, would hold, parity reasoning, that re- 
spondent could enforce them with similar lack effect upon its right 
recover from petitioner. either case petitioner’s contract would 
converted from one indemnity, stipulated, into unqualified 
obligation repay the bank the amounts which was induced pay 
the forgeries. 

unnecessary decide with finality what might have been the 
rights the bank against other parties. enough say that neither 
the decisions the federal courts nor the statutes and decisions 
Kentucky, which are controlling, preclude successful defense asser- 
tion claim the the indemnitee assumes relin- 
quish its rights without the consent its indemnitor, the burden rests 
establish that they are nonexistent unsubstantial. See Wilson 
Hite’s Executor, 154 Ky. 61, 69, 157 41; Wheeler Sweet, 137 

The court below thought that was not reasonable suppose that 
the bank had intended buy kind indemnity which would involve 
litigation with its depositors, since the purpose the bank was 
keep its depositors and not alienate them. the liability had al- 
ready attached payment the checks, the bank might have sued its 


Ky. Stat. (1930) 3720b-125, provide that material 
alterations avoid negotiable instrument “except against party who has him- 
self made, authorized assented the alteration and subsequent endorsers.” These 
sections have been interpreted permitting holder enforce the instrument 
where the maker has negligently left blank spaces which have been filled out 
violation the maker’s authority. See Hackett First National Bank, 114 Ky. 
193, 664; Woolfolk Bank America, Bush (73 Ky.) 504; Blakey 
Johnson, Bush (76 Ky.) 197, 204, Am. Rep. 254; Cason Grant County De- 
posit Bank, Ky. 487, 40, Am. St. Rep. 418; Diamond Distilleries Co. 
Gott, Ky. 585, 126 131, (N. 643. Compare Commercial 
Bank Arden Fraley, 177 Ky. 520, 197 951, 1918B, 320; Mary- 
land Casualty Co. Dickerson, 213 Ky. 305, 280 1106; Rice Givens 
Citizens’ National Bank, 454, Ky. Law Rep. 346. And see Champion 
Iee Mfg. Cold Storage Co. American Bonding Trust Co., 115 Ky. 874, 
875, 197, 103 St. Rep. 356; London Joint Stock Bank, Ltd. Mac- 
Millan Arthur [1918] 777. 

the possibility that the depositor may have been estopped assert 
claim against the bank, because negligence examining its statements and 
counts, see Leather Manufacturers’ Bank Morgan, 117 96, Ct. 657, 
Ed. 811; Empire Trust Co. Cahan, 274 473, 479, 480, Ct. 661, 
Ed. 1158, 921; Critten Chemical National Bank, 171 219, 


THE BANKING LAW JOURNAL 377 


indemnitor once, and was not defend itself claims 
its depositor prosecute its own claims against the endorsers. 
Royal Insurance Co. Stinson, 103 25, Ed. 473. But 
could not, has sought do, retain its indemnity and withhold from 
its indemnitor the privilege contesting making such claims. See 
American Surety Co. Greek Catholic Union, Ct. 235, decided 
February 15, 1932. such was respondent’s object, should have 
taken from petitioner not contract indemnity, did here, but one 
pay all amounts disbursed forged checks. 
Reversed. 


BANK HELD DILIGENT COLLECTING 
DRAFT 


Bliss Peters National Bank Omaha, Supreme Court Nebraska, 
239 Rep. 470 


bank receiving draft for collection from another bank with 
instructions transmit the proceeds third bank attempted 
once collect the draft but was unable because the 
drawee’s absence. The collecting bank notified the forwarding bank 
the drawee’s absence and thereafter made daily efforts present 
the draft. About two weeks later the forwarding bank learned that 
the proceeds had not been transmitted and, when learned that the 
draft was unpaid, requested the collecting bank present again 
and insist upon immediate payment. Payment was then uncondi- 
tionally refused. was held that these facts showed that the col- 
lecting bank acted good faith and with ordinary care, skill and 
diligence the matter collecting the draft. 


Action Clarence Bliss, receiver the Citizens’ State Bank 
Superior, against the Peters National Bank Omaha. Judgment for 
the defendant, and the plaintiff appeals. Affirmed. 

Beynon, Lincoln, Battelle, Travis Strehlow, Omaha, and 
Radke, Lincoln, for appellant. 

Rose, Wells, Martin Lane, Omaha, for appellee. 


PER CURIAM.—This action, originally instituted the Citizens’ 
State Bank Superior, Neb., against the Peters National Bank 
Omaha, was based the allegations that the latter bank, entrusted with 
draft for collection about the 18th May, 1927, had wrongfully 
and negligently and carelessly failed notify the plaintiff the non- 
payment said draft until the day June, 1927, whereby, because 


similar decisions see Banking Law Journal Digest (Third 
Edition) 247. 
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such delay, the original drawers said draft were permitted check 
out their account with plaintiff, and thus prevented plaintiff from re- 
imbursing itself for the amount theretofore advanced plaintiff bank 
thereon the drawers thereof. After the commencement the action 
the insolvency plaintiff was judicially determined, and Clarence 
Bliss, receiver, was substituted for it. There was trial the court, 
jury being waived, which resulted finding the court generally 
favor defendant and against and ‘‘specifically 
want due diligence part defendant.’’ This was followed 
judgment dismissal. From order overruling his motion for new 
trial, the receiver appeals. 

This litigation arises out note brokerage transaction. The 
Service,’’ hereinafter referred to, trade name employed 
one Geiselman, then engaged dealing with negotiable in- 
struments Omaha. May 17, 1927, Elliot and Myers, grain dealers 
Superior, Neb., were desirous obtaining loan. Accordingly 
that day they executed, parts single transaction, three separate 
instruments writing, viz., promissory note usual form, payable 
three months after date Geiselman, order; ‘‘warehouse 
and grain receipt’’ reciting that there had been them ‘‘received 
store for Geiselman twenty-five hundred bushels No. 
hard wheat,’’ which instrument also contained the stipulation, ‘‘that 
this warehouse receipt attaches and becomes part promissory 
note and given security for the attached note’’; also 
draft the sum $2,450 ‘‘for note and receipt attached. sight 
pay the order Citizens State Bank, Superior, Neb.,’’ and directed 
‘‘Bankers Service, 218-222 Brandeis Theatre Building, Omaha, Neb., 
Peters National Bank,’’ drawee. The three instruments referred 
to, fastened together, were Elliott and Myers deposited ‘‘for 
with the Superior bank. This bank indorsed the draft, and 
transmitted the three instruments the Peters National Bank, with 
letter advice, which, setting forth the inclosure the draft drawn 
the Bankers Service ‘‘through directed that the proceeds thereof, 
when collected, transmitted the American National Bank ‘‘for our 
The evidence the plaintiff that the Superior bank credited 
Elliott and Myers’ checking account, and thereafter permitted with- 
drawals therefrom made that firm. However, not claimed 
that the Peters National Bank had any notice knowledge this addi- 
tional transaction. The evidence the record behalf the de- 
fendant bank that immediately receipt the draft they attempted 
present the office Mr. Geiselman, but were unable 
because the latter ‘‘was out town.’’ However, immediate acknowl- 
edgment the receipt the draft was made the Superior bank, 
and that bank notified the absence Mr. Geiselman, the drawee. 
Thereafter daily efforts were made present the draft, which were 
without success due the absence the drawee. about 
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the 1st day June following, receipt the Superior bank the 
monthly reconcilements from the American National Bank, was dis- 
covered the Superior bank that the proceeds the draft had not 
been transmitted that institution directed the letter advice. 

the day June the Superior bank telegraphed the Peters 
National Bank reference thereto, and received prompt reply that 
the draft was then unpaid. June the Superior bank letter 
instructed the Peters National Bank: ‘‘If our collection Elliott and 
Myers May 17th, has not been paid, present again and insist 
immediate the 17th June, the first opportunity, 
the draft was presented and payment was demanded the drawee 
named therein, and him unconditionally refused. All papers were 
then that day returned the sending bank. may fairly said 
that the record before justifies the conclusion that the warehouse 
receipt was fraudulent, inasmuch was later that the 
grain described therein was not storage when the receipt was issued. 
However, the rule applicable the situation seems be: ‘‘An agent 
collect debt claim must exercise ordinary care, skill, and dili- 
gence the performance all the duties incident the undertaking, 
and will liable his principal for any loss which his negligence 
this respect may occasion; but the agent has acted good faith and 
with ordinary care, skill, and diligence will not liable, 
nor will liable the principal himself has prevented him from 
collecting. What will amount due care the part the agent will 
depend upon the nature the undertaking and all the circumstances 
the particular case, and ordinarily question fact for the jury.’’ 
726. 

may suggested this point that the Nebraska rule, view 
the facts involved this case, that the correspondent bank whom 
the plaintiff bank transmitted the draft for collection and remittance 
does not become the agent the payee thereof and thus become liable 
for negligence making the collection. The relation principal 
and agent between the drawers this draft and the correspondent 
bank, the defendant herein. Henefin Live Stock Nat. Bank, 116 Neb. 
331, 217 91, 758; First Nat. Bank Pawnee City 
644. 

However, waiving for the present this question, still the fact remains 
that, even assuming the relation principal and agent have existed 
between the plaintiff and the defendant the instant case, there 
evidence the record which, believed, sustains the conclusion that 
the defendant this case has, all respects, acted good faith and 
with ordinary care, skill, and diligence the transaction. also 
true that the findings and determination the trial court, where 
jury waived, are entitled given the same force and effect the 
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verdict jury. follows, therefore, that, the controlling question 
fact involved herein has been determined against the plaintiff the 
trial court, such determination must given the same force and effect 
the verdict trial jury, and, therefore, the judgment appealed 


from must be, and 
Affirmed. 
INDORSEMENT HELD QUALIFIED 


Medlin Miles, Supreme Court North Carolina, 161 Rep. 207 


The words ‘‘for value received, hereby sell, transfer and assign 
all right, title and interest within are similar import 
the words ‘‘without recourse.’’ These words appearing the 
back note over the signature the indorser are sufficient 
constitute the indorsement qualified indorsement, with the result 
that the indorser not liable the holder the note general 
indorser. 


Action Medlin against Miles and wife, and Gresham. 
Default judgment was entered against the defendant and his 
wife, and from judgment which, defendant last named, dismissed 
the action nonsuit, plaintiff appeals. Affirmed. 

This action recover certain notes executed the de- 
fendants Miles and his wife, Lottie Miles, and payable the order 
the defendant Gresham. 

Plaintiff the holder due course the notes sued on, Each 
said notes was indorsed, before delivery the plaintiff, follows: 
value received, hereby sell, transfer and assign all right, 
title and interest within note Medlin. This the 9th day 
July, 1929. Gresham.’’ 

There was judgment default final, for want answer, against 
the defendants Miles and his wife, Lottie Miles, makers the 
notes, from which judgment there was appeal. 

The defendant Gresham, his answer the complaint, denied 
liability the plaintiff the notes sued on, alleged therein. 

the trial, the execution the indorsement each the notes 
was admitted the defendant Gresham. The plaintiff testified that 
there now due said notes the sum $2,734. other further 
evidence was offered plaintiff defendant. 

From judgment dismissing the action nonsuit, plaintiff ap- 
pealed the Supreme Court. 

Herbin, Greensboro, for appellant. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 542. 
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Howerton and Gresham, Jr., both Greensboro, for 
appellee. 


CONNOR, J.—Do the words appearing the back each the 
notes sued this action, over the name the defendant, indorser, 
qualify his indorsement, that mere assignor the title said 
notes, and not general indorser? This the question law involved 
this appeal. 

provided statute that ‘‘a qualified indorsement constitutes 
the indorser mere assignor the title the instrument. may 
made adding the indorser’s signature the words ‘without recourse’ 
any words similar import. Such indorsement does not impair 
the negotiable character the 3019. 

further provided statute that ‘‘every indorser who indorses 
without qualification warrants all subsequent holders due course 
(1) the matters and things mentioned subdivisions one, two and 
three the next preceding section; and (2) that the instrument 
the time his indorsement valid and subsisting. And addition 
engages that due presentment shall accepted paid, both, 
the case may be, according its tenor, and that dishonored 
and the necessary proceedings dishonor duly taken will pay 
the amount thereof the holder any subsequent indorser who may 

Where the words ‘‘without recourse’’ are added the signature 
the indorser negotiable instrument, his indorsement qualified, 
and the indorser not liable general indorser under the provisions 
3047. The words appearing the back each the notes 
sued this action are similar import the words ‘‘without re- 
Walker, J., that these words are sufficient when appearing the 
back negotiable instrument, over the signature the indorser, 
constitute the indorsement qualified indorsement within the meaning 
the statute, with the result that the indorser not liable the holder 
the instrument general indorser. This the law this jurisdic- 
tion and therefore there error the judgment this action. 

The usual mode making qualified indorsement adding 
the signature the indorser the words ‘‘without recourse,’’ and 
immaterial whether these words follow precede his signature. Such 
indorsement sufficient transfer title, but exempts the trans- 
ferrer from all liability indorser, except that still chargeable 
with implied warranties seller the paper, unless otherwise 

indorsement may qualified, not only the use the words 
recourse,’’ but also the use words similar import. 
Arkansas, and North Carolina such words those appearing 
the back the notes sued this action are held make the indorse- 
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ment qualified one, and exempt the indorser from liability the 
theory that, having expressed one the two legal implications flowing 
from general indorsement, the indorser deemed have intended 
exclude the other implication. The contrary held other 

Upon examination the decisions involving the question presented 
this appeal, and upon consideration the principles involved, 
are the opinion that the statement the law Judge Walker 
Evans Freeman, supra, should be, and therefore declared be, 
the law this state. 

The judgment affirmed. 


CHARGING NOTE INDORSED PARTNER 
AGAINST FIRM ACCOUNT 


Louisiana, 139 Rep. 


Where bank has knowledge that deposit owned part- 
nership composed two brothers, though standing the name 
one the brothers, the bank cannot apply the deposit credit 
note which one the brothers liable indorser. 


Suit Lee against the First National Bank Min- 
den. From adverse judgment, defendant appeals. Affirmed. 

Drew, Minden, for appellant. 

John Campbell, Minden, for appellee. 


mercial copartnership, composed Dawson Lee and Allen Lee, 
residents Webster Parish, La., instituted this suit against defendant, 
First National Bank Minden, La., recover $394.91, which was 
the the checking account Lee December 18, 1929, 
and which was that date, alleged, illegally, and without authority 
said partnership either its members, applied said bank 
credit note another person held it, which said Lee 
was indorser, thereby balancing and closing said checking account. 

further alleged that while said checking account was the 
name Lee, yet was reality the account said partnership 
and the deposits thereon were derived from its mercantile busi- 
ness and belonged it. also alleged that demand had been made 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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defendant restore said account the amount charged out, herein 
sued for, but this was declined. 

Defendant filed exception cause action which was over- 
ruled. not urged this court. 

its answer, defendant denies the existence the alleged partner- 
ship between the two Lees and denies notice knowledge that the ac- 
count its books name Lee belonged said partnership, 
did exist. Defendant admits charging out the balance the 
the Lee checking account December 18, 1929, and crediting 
same note one its customers whereon Lee was indorser 
and bound solido, but avers that had the legal right 
said note was long past due; that said belonged plaintiff 
partnership, which denied, estopped claim ownership thereof 
against defendant. 

The lower court gave judgment for plaintiff. Defendant has ap- 
pealed. 

oral argument, counsel defendant conceded that defendant was 
without legal right, the absence express authority from Lee, 
charge the account his name with balance thereon, and credit same 
note which was indorser. also conceded that such 
authority was given defendant. the absence express definite 
mandate that effect, bank without power arbitrarily compen- 
sate, against note held it, the amount due depositor (maker 
indorser said note) checking account. This principle has been 
repeatedly announced the courts. Hancock Citizens’ Bank, La. 
Ann. 590; Succession Gragard Metropolitan Bank, 106 La. 298, 
So. 885; Merchants’ Farmers’ Bank Trust Co. Hammond 
Motors Co., 164 La. 57, So. 763; Thomas Marine Bank Trust 
Co., 156 La. 941, 101 So. 315. 

Two questions remain for decision: Was there partnership between, 
and composed of, the two Lees; and, so, did the account carried 
name Lee with defendant bank belong to, and was fact the 
account of, the alleged copartnership, and recoverable it. 

The evidence leaves little doubt our minds that there was 
commercial copartnership between the two Lees, which had existed 
for over three years. They erected store building and carried stock 
groceries therein, together with gasoline and car parts, and retailed 
these commodities the purchasing public. They were equal owners 
the business and adopted the trade-name and firm style ‘‘D. 
Lee.’’ Article 2825, Civ. Code. quite certain 
this firm would have experienced difficulty holding the individual 
members responsible commercial partners. They held themselves 
out the world partnership, and therefore could not heard 
gainsay that partnership between them existed. 

appeared that these two brothers had been closely associated since 
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youth, and that they regarded each other with fondness and attach- 
ment rarely exhibited brothers. What belonged one belonged 
both. They worked together and pooled the fruit their joint indus- 
try. However, their relation commercial partners did not arise until 
they engaged the mercantile business some three four years before 
this suit was filed. 

also appears that Lee carried account with defendant 
until April, 1925, from which time was practically closed; there re- 
maining only few cents balance his This was before the 
formation the partnership the Lees. also appears that 
Lee opened account with defendant October, 1917, which continued 
until December, 1929. After the partnership came into existence, any 
funds acquired either the Lees, individually, and the copart- 
nership, were invariably deposited the credit the Lee account. 
This account was subject the check both Lees and the partner- 
ship. However, does not appear that Lee checked against in- 
dividually, but all the checks issued the partnership were drawn 
him. The record contains multitude canceled checks drawn and 
defendant and charged against the Lee This course 
business extended back for considerable length time; possibly over 
the entire period the partnership’s existence. 

Mr. Wylie, defendant’s cashier, testified the case, but other 
officer employee the bank did so. stated that had knowl- 
edge the existence partnership between the Lees, but admitted 
had been their store and saw them both working it; that they 
used rubber stamp signing the firm name checks, drawing and 
that Lee made most the deposits the credit the 
Lee account, the last two which were made December, 1929, 
and amounted $412.41. deposit $307.84 was made the credit 
this December 14, 1929, the deposit slip containing these 
words: ‘‘List deposit $104.57 made December 
17, 1929, reads the same way. The word these slips refers 
number checks making the total each deposit, currency, 
gold, silver entered into the aggregates. These deposits were made 
Lee. 

The Lees testified that they had requested the bank officers em- 
ployees change the Lee account the partnership name, but 
this had not been done. Mr. Wylie denies having been requested 
this. Both the Lees testified that the deposits made the account con- 
sisted partnership funds, and the evidence whole convinces 
that this true. The fact that these brothers were generally known 
associated business for many years, and had erected store 
building, bought and sold groceries, gasoline, car parts, and 
about this building, that they both worked therein and used firm name 
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their checks and otherwise, should have been convincing evidence 
those with whom they dealt that the partnership did exist, and should 
have the bank that the funds deposited with the 
Lee account were partnership funds. 

letter dated December 21, 1929, signed Lee and ad- 
dressed the defendant, demand made that the amount charged out 
the Lee account reinstated that account. this letter, 
the account referred belonging the writer the letter. Coun- 
sel defendant argues that this proof that this account belonged 
Lee and that the partnership, any existed, had interest 
and cannot now heard assert title it. Under the circumstances 
existing the time, can readily understand why this letter was 
couched the language contained it. But, this account was 
reality the account the partnership, and defendant should have known 
that was, the partnership, legal entity, was not estopped assert 
ownership it, regardless any commitment made either partner 
indicative the contrary. 

After defendant had closed the Lee account charging out 
the balance therein, herein mentioned, filed suit against Lee 
and others the note indorsed him, and which had been 
with the $394.91 herein involved. Judgment was rendered that suit 
January 24, 1930, while the present suit was filed January 7th, prior. 
can readily seen that defendant should succeed the case 
bar the entire amount charged out the Lee account will continue 
credit the obligation indorsed; but this account decreed 
belong the partnership, only one-half the amount may ap- 
plied. 

There abundant authority sustaining the doctrine that cash money, 
its representatives, belonging one person, does not entirely lose its 
character being deposited bank the credit another; and the 
equitable owner may invoke the court’s aid have himself decreed the 
legal owner the deposit and have restored him. Especially 
this true where such transaction not tainted with fraudulent motives 
purposes, and good faith, and where one has been induced 
thereby part with anything value, act his detriment that 
account. 

Union Stock Yards Nat. Bank Gillespie, 411, 
Ct. 118, Ed. 724, was held: 


the title moneys deposited bank equitable rather 
than legal, the owner the equitable title may maintain suit equity 
against the bank enforce his equitable right the moneys; his 
remedy not one law.’’ 


And Central National Bank Royal Insurance Co., 103 783, 
Ed. 459, was held that the money deposited belonged 
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third person, and was held the depositor fiduciary capacity, its 
characted not changed being placed his credit his bank ac- 
count. 

Since this appeal was lodged, Lee died. His widow, Mrs. 
Edith Shaw Lee, individually and her capacity natural tutrix 
her minor children, issue her marriage the deceased, was made 
party the suit motion filed. The interest the deceased the 
judgment appealed from devolved opon his widow and heirs his 
death. 

therefore, for the reasons herein assigned, ordered, adjudged, 
and decreed that the judgment appealed from affirmed, with costs. 


BANK NOT BOUND AGREEMENT 
PREORGANIZATION COMMITTEE 


Wolfe Pan American Bank California, California District Court 
Appeal, Pac. Rep. (2d) 822 


Before the organization bank the preorganization committee 
not authorized make oral contract providing for the employ- 
ment subscriber the stock the bank consideration for 
his stock subscription. 

Prior the organization the defendant bank the plaintiff 
made oral agreement with less than one-half the members 
the preorganization committee, which agreement provided that 
the plaintiff would subscribe for $25,000 the capital stock the 
defendant corporation, the defendant would elect the plaintiff vice- 
president and director its bank and place him position 
manager its savings department salary $6,000 per annum. 
This agreement was not ratified the directors the bank when 
was formed. The plaintiff paid one-third the amount the 
price the stock the preorganization committee. The 
plaintiff was never elected officer the bank nor employed 
thereby. brought suit rescind the subscription the stock 
the ground that the promise elect him officer and employ him 
manager the savings department the bank had been breached. 
also sought recover the salary which would have earned 
had been given the position. was held that the plaintiff was 
not entitled rescind the subscription recover the salary which 
would have earned had been employed the bank, for the 
reason that the preorganization committee was not authorized 
make the agreement with the plaintiff and the agreement was not 
ratified the board directors. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1165. 
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Action Wolfe against the Pan American Bank California. 
From the judgment, defendant appeals. Reversed. 

Derthick Hull, Cusack, and Herbert Ganahl, all Los 
Angeles, for appellant. 

Hutchinson Hutchinson and Freston Files, Los Angeles, for 
respondent. 

Elbert Davis and Hoffman, both San Francisco, for 
Edward Rainey, Superintendent Banks, amici curiae. 


YORK, J.—This action against the Pan American Bank 
California for money alleged have been paid plaintiff pre- 
organization committee that was formed for the purpose raising 
way subscription sufficient funds create the corporation. This pre- 
organization committee was authorized the superintendent banks 
the state California, about the day December, 1925, 
sell the large twenty thousand shares stock the par 
value $100 each, and that each subscriber who purchased such shares 
should pay the further sum $50 for each share, which additional sum 
should form part surplus and contingent fund $1,000,000. The 
superintendent banks authorized the preorganization committee 
function, and granted the right use the name Pan American Bank 
California, when the corporation was created. The articles incorpora- 
tion, when completed, were submitted the superintendent 
banks for his approval, prior filing them with the secretary state 
the state California. This was carried out, and the corporate exist- 
ence began December 27, 1926. alleged that about the 
15th day December, 1926, the plaintiff entered into oral agreement 
with the said preorganization committee, wherein was agreed that 
the plaintiff herein would subscribe, agree purchase, $25,000 
the capital stock the defendant corporation (the same organized 
and created the future), $150 per share, the defendant corporation 
when formed would elect the plaintiff vice-president and director 
its bank, and place him the position manager its savings depart- 
ment salary $6,000 per annum, payable $500 per month, his 
services begin when said bank opened and began doing business, 
was further alleged that pursuance this agreement (which was 
oral, and which was made with less than one-half the members the 
preorganization committee which consisted least twenty members), 
and performance the same, plaintiff about the 15th day 
December, 1926, agreed purchase $25,000 the capital stock the 
defendant corporation created the future, agreed price 
$150 per share, being agreed the same time that the plaintiff should 
pay one-third the amount subscribed, the balance paid when 
was elected vice-president and director the said bank and installed 
manager the savings department said bank agreed salary 


388 THE BANKING LAW JOURNAL 


$6,000 per annum, payable $500 per month, upon receiving ten days’ 
notice from said bank. 

The court found that, pursuant the terms and conditions the 
said oral agreement, the plaintiff paid the preorganization committee 
the sum $8,550, receiving therefor from the said committee written 
receipt, receipting for said money paid, and providing therein that 
upon the creation defendant bank, said defendant bank would deliver 
plaintiff fifty-seven shares its capital stock. (This receipt did not 
refer the so-called contract employment.) The court found that 
the said sum $8,550 was slightly excess one-third $25,000, and 
that just prior and the time plaintiff paid said sum, was deter- 
mined that plaintiff could not pay one-third $25,000 and receive 
even number shares stock therefor, and was therefore agreed 
between plaintiff and the preorganization committee that the said sum 
$8,550 should represent plaintiff’s first payment under said oral 
agreement upon the stock subscribed for him. The organization 
the bank proceeded, and the Pan American Bank California came 
into existence the 27th day December, 1926. The court found 
that, about the 30th day December, 1926, the defendant cor- 
poration accepted, adopted, and approved the oral agreement entered 
into the plaintiff herein and the said preorganization committee, 
practically has been set forth herein. 

The court also found that the directors the corporation had 
edge about the 30th day December, 1926, the said agreement 
and its terms and conditions, and knew that the plaintiff had per- 
formed his part the agreement, wit, the payment the sum 
$8,550. The only evidence such action knowledge said corpora- 
tion was that only few the directors had knowledge such oral 
promise the part some members the committee. 

from time time requested that installed such 
position, and was promised officials the bank from time time 
that the bank would perform the oral agreement, any vacancy oc- 
Finally, the 18th day April, 1928, the plaintiff served 
notice rescission upon the defendant corporation rescinding and 
the alleged oral agreement between himself and the said de- 
fendant corporation, and tendered the defendant bank the fifty-seven 
shares its capital stock, demanding back from the defendant the sum 
money had paid therefor, wit: $8,550. also demanded per 
cent. interest thereon from the 23d day December, 1926. This tender 
was refused the bank. 

The court also found that the plaintiff held himself ready accept 
the position plaintiff says was have, any time, but the 
defendant failed, refused, and neglected appoint him such any 
position; and the court found that time between December 31, 
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1926, and the 18th day April, 1928, did the plaintiff seek receive 
employment from any one. 

plaintiff’s second cause action, the court found that plaintiff 
had been damaged reason the defendant company’s failure, 
neglect, and refusal perform the terms and conditions the said oral 
agreement the sum $8,596.22. Judgment was thereafter entered 
for the sum $9,810.15, with interest per cent. per annum from 
February 1929, plaintiff’s first cause action, and for the sum 
$8,596.22, together with interest per cent, per annum from 
February 1929, second cause action. 

Before the organization the bank itself, the preorganization com- 
mittee was not authorized, and could not have been authorized, make 
any such oral contract employment. Robinson Contra Costa 
County Building Loan Association (Cal. App.) 296 922; Rideout 
National Homestead Association, Cal. App. 349, 351, 112 192. 
The Pan American Bank itself could only acquiesce make such 
contract the regular action its board directors. 

The notice rescission, upon which right recover 
his first cause action based, was predicated upon the failure the 
bank elect the plaintiff vice-president and director the bank, and 
place him the position manager the savings department the 
bank salary $6,000 per annum. Said notice rescission, re- 
citing the terms the contract, recites the fact that the plaintiff was 
elected such position would subscribe writing for the sum 
$25,000 capital stock the said bank. Thereafter said notice, 
recites the fact that purchased fifty-seven shares the stock paying 
only the sum $8,550 account thereof. the next paragraph 
said notice, recited that the plaintiff has performed all the terms 
and conditions the said verbal agreement incumbent upon him 
perform. does not, however, recite that the plaintiff did actually sub- 
scribe writing for the said sum $25,000 the capital stock. 

Plaintiff alleges that received fifty-seven shares the capital 
stock the bank and paid the corporation therefor the sum 
$8,550 about the 23d day December, 1926, which date was 
date before the organization the bank had been completed. The board 
directors having failed ratify the agreement place the plaintiff 
the position, and such failure place the plaintiff being the 
ground the rescission, the plaintiff cannot recover upon his first cause 
action. 

His second cause action for the salary such position during the 
time held himself readiness fulfill the duties such position, 
for the same reason, would not sufficient upon which predicate 
judgment against the defendant, 

The judgment reversed. 
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TAX UPON NATIONAL BANK SHARES 
DISCRIMINATORY 


Moines National Bank Bennett, United States Supreme 
Court, Sup. Ct. Rep. 133 


higher rate than that exacted upon moneyed capital coming into 
competition with the bank unlawful discrimination, although 
the discrimination due acts county officers unauthorized 
the state law. 


Certiorari the Supreme Court Iowa. 

Separate actions the Iowa-Des Moines National Bank and the 
Central State Bank against Bennett, Chairman, and others. Judg- 
ments for defendants were affirmed the State Supreme Court (232 
445), and plaintiffs bring certiorari. Reversed. 

Messrs. John Gamble and Howland, both Des Moines, 
Iowa, for petitioners. 

Messrs. Charles Hutchinson, Eskil Carlson, and Maxwell 
O’Brien, all Des Moines, Iowa, for respondent. 


BRANDEIS, J.—These cases are here (283 813, 
Ct. 353, Ed. 1430) the Supreme Court Iowa. They 
were argued together and involve, the main, the same questions. The 
petitioner No. the Iowa-Des Moines National Bank. The peti- 
tioner No. the Central State Bank, Iowa corporation. 
each case charged that, for the years 1919, 1920, 1921, and 1922, 
the taxing officers Polk County exacted from petitioner taxes 
shares its stock rates higher than were exacted competing 
moneyed and that 1923 petitioner paid the taxes with interest 
and penalties under protest, after threat seizure its property. 
each alleged that this unequal taxation contravened both the 
state law and the equal protection clause the Fourteenth Amendment. 
No. also charged that section 5219 the Revised Statutes 
the United States was violated. each case the petitioner seeks 
action mandamus compel the appropriate county officers refund 
the part the taxes alleged have been illegally exacted, and the in- 
terest and penalties. The county officers denied the discrimination 
charged and also set many special defenses. 

The trial court, after hearings which occupied more than sixteen 
weeks, denied relief case without making findings fact 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1245. 
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rendering opinion. Its judgments were affirmed the highest court 
extensive record; but have occasion examine the contro- 
verted issues fact and state law. The Supreme Court found, as- 
sumed, that the systematic discrimination charged was fact made; 
that the shares the favored domestic corporations constituted rela- 
tively material part other moneyed capital employed substantial 
competition with the business the banks; and that the unequal exac- 
tion complained violated the laws Iowa. have consider only 
the legal effect under the federal law this wrongful administration 
the state law. There challenge the validity any state statute. 

The taxes exacted from the petitioners were laid under Iowa Code, 
Supplement 1913. That section imposes upon ‘‘state, savings 
and national bank stock and loan and trust company stock and moneyed 
capital,’’ valorem tax based upon per cent. the actual value 
thereof, computed the same rate which tangible property taxed 
under the consolidated levy for local, county, and state purposes. Com- 
pare First National Bank Anderson, 269 341, 348, Ct. 135, 
Ed. 295. For the years question, this levy ranged from 137.8 
mills 164 mills—the equivalent 27.5 mills 32.8 mills the actual 
value. the terms section 1322-la, taxes the same basis should 
also have been laid upon shares competing domestic corporations and 
upon other moneyed capital coming similarly into competition with both 
the national and the state banks. But the taxes laid upon shares such 
domestic corporations were, fact, the rate only mills 
the actual value. This discrimination occurred because them was 
applied, not section but section 1310, Supplement 1913. The 
latter section prescribes tax mills the dollar upon the full value 
‘‘moneys, and corporation shares stocks, except other- 
wise provided, and notes, including those secured 
mortgage. Thus the taxes laid upon the shares the com- 
peting domestic corporations were rate only one-fifth one-seventh 
that applied the shares the petitioners. 


The wrongful discrimination effected was not attributable any 


the assessing The shares such competing domestic cor- 


1310 expressly excepts from its operation “all moneyed capital within 
-the meaning section fifty-two hundred nineteen the revised statutes the 
United States,” and provides that such capital “shall listed and assessed 
the same rate state, savings, national bank and loan and trust company stock 
taxed, and the actual value the moneyed capital invested.” 


*Other competing moneyed capital the form investments held indi- 
-viduals and few foreign corporations was wrongfully classified the assessor 
“moneys and credits,” and returned upon the assessment rolls the county 
.auditor, who extended the assessments upon the tax accordingly, and applied 
them the 5-mill levy. The Supreme Court Iowa held that the right com- 
plain this discrimination had been lost failure avail the method re- 
view prescribed the state. have occasion consider this matter, 
that the more favorable taxation the competing domestic corporations en- 
the petitioners the relief sought. 
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porations had, each year, been properly classified the assessor 
compliance with section 1322-la; but the county auditor, making 
the tax list subsequently, changed these assessments and wrongfully ex- 
tended them upon the books ‘‘moneys and subject the 
5-mill levy. this form the tax was certified the auditor the 
county treasurer for collection; and the treasurer exacted taxes ac- 
cordance with the auditor’s certification. 

The Supreme Court Iowa, having found assumed that there 
was systematic discrimination, charged, favor shares the 
competing domestic corporations, denied relief because held that the 
auditor’s acts disregarding assessments properly made were usurpa- 
tion power and nullity; that the county treasurer was not bound 
accept the auditor’s unauthorized certification; and that his exaction 
the taxes accordance therewith was, therefore, also 
The court declared that, since the wrongful exaction was made without 
authority from the state, did not constitute discrimination the 
state; declared that, since. neither the auditor nor the treasurer had 
power discharge legally assessed tax, the competing cor- 
porations remain, far appears, liable for the balance the assess- 
ments; and held that the petitioners had other remedy than await 
action the taxing authorities collect the taxes remaining due from 
their competitors initiate proceedings themselves compel such 
collection. other words, held that right petitioners under the 
state law was violated, because they were not overassessed that right 
under the federal law was violated, because the lower taxation their 
competitors due usurpation officials was not act the state; 
and that the discrimination thus effected was remediable only cor- 
recting the wrong under the state law favor the competitors and 


*The Iowa court (232 page 451) the functions the several 
taxing officers: “The assessment made the first instance the local assessor, 
who lists and classifies the property and makes valuations. then lays the assess- 
ment rolls before the local board review. The local board review adjusts the 
assessments ‘in such manner secure the listing property its actual value 
and the assessment property its taxable value’ and adds ‘to the assessment rolls 
any taxable property not included therein the assessor should have 
Code Supp. 1913, 1366, 1370. When the corrections have been made, the 
assessor makes the assessor’s book and returns the county auditor together 
with the assessment rolls. Id. The county board review equalizes class 
valuations between political subdivisions the county, and the state board review 
equalizes between the counties. Id. Code 1897, 1375, 1379. The classification and 
assessment the approved the board review, determines the levy 
several taxpayers between themselves are complete and are determined when the 
assessor returns the assessment rolls and assessment book the county auditor, 
subject class modification the county and state boards review and change 
the court appeal has been taken. The remainder the process taxation 
one collection and enforcement the taxes assessed. This ministerial. The 
auditor’s duty the assessments into the tax book and make the neces- 
sary computations and extenisons and clerical corrections. This duty merely 
and ministerial.” 
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petitioners. The decision rests upon misconception the scope and 
effect the federal rights involved. 

First. The Moines National Bank instrumentality 
the United States, and but for section 5219 the state would without 
power tax its shares. First National Bank Anderson, 269 
341, 347, Ct. Ed. 295. That section permits state 
tax national bank shareholders if, and only far as, the taxation not 
rate greater ‘‘than assessed upon other moneyed capital the 
hands individual citizens such The limits this permis- 
sion were transgressed when the treasurer exacted from this petitioner 
taxes rates greater than those applied exacting payment from the 
competing domestic corporations. Albany County Supervisors Stan- 
ley, 105 305, Ed. 1044; Stanley Supervisors Albany, 
121 535, 550, 551, Ct. 1234, Ed. 1000. Compare First 
National Bank Hartford Hartford, 273 548, 560, Ct. 
462, Ed. The discrimination was none the less 
action the state although the auditor and the treasurer, failing 
give equal treatment, acted without authority and contrary the law 
the state. ‘‘It question the power the state and, 
for the purpose determining whether the limitations imposed sec- 
tion 5219 have been observed, the powers the several state officials 
must treated merged single officer. The condition imposed 
the federal law was not satisfied the enactment the state ap- 
propriate legislation for the taxation other moneyed and the 
commitment subordinate officers the duty determining what con- 
stitutes such capital. The responsibility the state for the propriety 
that determination remained. Moreover, since the state now insists 
upon retaining the higher tax exacted from the national bank, and 
sustained doing its highest court, the discriminatory action 
cannot said the act the individual officials. Montana Na- 
tional Bank Yellowstone County, 276 499, 504, 505, Ct. 
331, Ed. 673. 

Second. Both petitioners claim that they have been subjected in- 
tentional, systematic discrimination violation the equal protection 
the Fourteenth Amendment. The federal right the Central 
State Bank rests wholly upon that clause. assumed that there was 
such inequality treatment the Constitution prohibits. Raymond 
Chicago Union Traction Co., 207 20, 37, Ct. Ed. 
78, Ann. Cas. 757; Sioux City Bridge Co. Dakota County, 260 
decided November 23, 1931. Compare Sunday Lake Iron Co. Wake- 
Compare Coulter Louisville Nashville Co., 196 599, 609, Ct. 


842. 615; Hayman City Galveston, 273 414, 416, Ct. 363, 
Ed. 714. 
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field, 247 350, 353, Ct. 495, Ed. 1154. But the Iowa 
court, without denying the lack power the state authorize the 
discrimination effected, holds that such discrimination does not violate 
the Federal Constitution because resulted from the act private 
individuals and not the state. The prohibition the Fourteenth 
Amendment, true, has reference exclusively action the state, 
distinguished from action private individuals. Virginia Rives, 
100 318, Ed. 667; United States Harris, 106 629, 
639, Ct. 601, Ed. 290. But acts done ‘‘by virtue public 
position under state government, and the name 
and for the parte Virginia, 100 339, 347, Ed. 676, 
are not treated they were the acts private individuals, al- 
though doing them the official acted contrary express command 
the state law. When state official, acting under color state au- 
thority, invades, the course his duties, private right secured 
the Federal Constitution, that right violated, even the state officer, 
not only exceeded his authority but disregarded special commands the 
state law.5 Here, the exaction complained was made the treasurer 
the name and for the state, the course performing his regular 
the money retained the state; and the judicial power the 
state has been exerted justifying the retention. Compare Montana 
National Bank Yellowstone County, supra; Carpenter Shaw, 280 

Respondents rely upon Barney City New York, 193 430, 
438, Ct. 502, Ed. 737. The question there decided was the 
lower federal court had properly dismissed bill equity since ap- 
peared upon its face that the act complained was forbidden the 
state legislation. have occasion discuss that Here the 
petitioners sued state court. Some expressions the opinion the 
Barney Case, said inconsistent with the conclusions stated above, 
have been disapproved this court. Home Telephone Telegraph Co. 


Delaware, 103 370, 397, Ed. 567; Yick Hopkins, 118 
356, 373, 374, Ct. 1064, Ed. 220; Home Telephone Telegraph Co. 
City Los Angeles, 227 278, 287, 288, Ct. 312, Ed. 510; Cuya- 
hoga Power Co. Akron, 240 462, 464, Ct. 402, Ed. 743. Com- 
pare Raymond Chicago Union Traction Co., supra; Greene Louisville Inter- 
urban Co., 244 499, 507, 508, Ct. 673, Ed. 1280, Ann. Cas. 
1917E, 88; Fidelity Deposit Co. Tafoya, 270 426, 434, Ct. 331, 
Ed. 664; Hopkins Southern California Telephone Co., 275 393, 398, 
Ct. 180, Ed. 329. See, also, Chicago Great Western Ry. Co. Kendall, 266 
constitutes suit against the State within the meaning the Eleventh Amendment, 
(N. 932, Ann. Cas. 764; Western Union Telegraph Co. Andrews, 216 
165, Ct. 286, Ed. 430; Looney Crane Co., 245 178, Ct. 85, 
905, have bearing upon the power this Court protect rights secured the 
federal Constitution. 

Samuel Shepp Isseks, “Jurisdiction the Lower Federal Courts Enjoin 
Unauthorized Action State Harv. Rev. 969. 
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City Los Angeles, 227 278, 294, Ct. 312, Ed. 510. 
Third. The fact that the state may still have power equalize the 
treatment the petitioners and the competing domestic corporations 
compelling the latter pay hereafter the unpaid balance the 
amounts assessed against them 1919, 1920, 1921, and 1922 not 
material. The petitioners’ rights were violated, and the causes action 
arose, when taxes the lower rate were collected from their competitors. 
may assumed that all ground for claim for refund would have 
fallen the state, promptly upon discovery the discrimination, had 
removed collecting the additional taxes from the favored competi- 
tors. such collection the petitioners’ grievances would have been re- 
dressed for these are not primarily overassessment. The right invoked 
that equal treatment; and such treatment will attained either 
their competitors’ taxes are increased their own reduced. But 
well settled that taxpayer who has been subjected discriminatory 
taxation through the favoring others violation federal law can- 
not required himself assume the burden seeking increase 
the taxes which the others should have paid. Cumberland Coal Co. 
Board Revision, supra; Greene Louisville Interurban Co., 
244 499, 514-518, Ct. 673, Ed. 1280, Ann. Cas. 1917E, 
88; Chicago Great Western Ry. Co. Kendall, 266 94, 98, 
Ct. 55, Ed. 183; Sioux City Bridge Co. Dakota County, supra. 
Nor may remitted the necessity awaiting such action the 
state officials upon their own initiative. Montana National Bank 
Yellowstone County, supra. 
The petitioners are entitled obtain these suits refund the 
excess taxes exacted from them. 
Reversed. 


BANK NOT LIABLE PAYING FORGED 
INDORSEMENT 


Diamond Southwestern National Bank, Superior Court 
Pennsylvania, 157 Atl. Rep. 626 


Where the drawer check has notice indicating that the check 
had been paid forged indorsement and delays for several months 
before notifying the drawee bank will not permitted hold 
the bank liable. 


Action Benjamin Globman against the Southwestern National 
Bank, wherein William Diamond and others, executors, were substi- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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tuted plaintiffs the death original plaintiff before trial. Judg- 
ment for defendant non obstante veredicto, and plaintiffs appeal. 
Affirmed. 

Maurice Friedman, Philadelphia, for appellants. 

Raymond White, Jr., Maurice Sloan, and Sloan, White 
Sloan, all Philadelphia, for appellee. 


GAWTHROP, J.—This action brought Benjamin Globman, 
depositor defendant bank, recover $899, the amount check 
which drew it, and which paid and charged his account 
forged indorsement the payee’s signature. Globman died before the 
trial, and his executors were substituted plaintiffs. The verdict was 
against defendant, but the court below entered judgment its favor 
non obstante veredicto the ground that plaintiffs failed prove that 
Globman gave prompt notice the bank after learned, reason- 
able diligence should have ascertained, that the indorsement was forged. 
Hence this appeal. 
The facts and circumstances which the evidence tended establish 
and upon which the case must turn will stated: February 16, 
1925, Meyers was member the Eagle Progressive Association, 
mutual loan society. Samuel Steinberg was its president, and Glob- 
man was its treasurer. Globman kept the funds the association 
deposit defendant bank his name individual. February 
16, 1925, Globman drew check for $899 against his deposit defend- 
ant bank payable the order Meyers. The check was paid 
the bank, and what purported the indorsement the 
payee, Meyers, and also the name Steinberg thereunder. The verdict 
establishes that the indorsement the name the payee was forgery. 
The first time that any controversy arose respect the check was 
July, 1927, meeting the association which Globman and 
Meyers were present. that time the association was paying out divi- 
dends its stockholders. Meyers complained that the amount the 
dividend paid him was less than was usually paid his stock. The 
officers told him that there was ‘‘a loan against him.’’ protested that 
had not received ‘‘any loan that ‘‘never signed 
note,’’ and that ‘‘I would like see the note that 
did not ask anything about the check.’’ Thereupon Globman told 
him that would produce the note. Meyers testified: ‘‘Q. When did 
they show you the check? They did not show the check until 
about—they could not show the note—and was along about 
October when first saw the check. did not see the check 
July. tried find out about the note and they did not produce the 
note, they produced the check. kept going there and said wanted 
see the check. .’’ According plaintiffs’ witness, Clibanoff, 
this meeting Meyers said Globman, ‘‘I would like see the judgment 
note signed for it’’ (the loan). Globman promised Meyers ‘‘that 
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would produce the note few weeks so. few weeks 


passed and couldn’t find the Globman sent for Meyers, and 
told him that could not find the note. Then Meyers said, ‘‘Have you 
got the check drawn against for that amount Globman 
answered the affirmative, and promised Meyers that would look 
his checks. Then, according this witness, ‘‘a few months passed and 
Mr. Meyers called and Mr. Globman showed him the check for $899 paid 
the bank,’’ which had been his possession during the whole trans- 
action described, and Meyers denied that the indorsement was his signa- 
ture, and threatened sue the association. According the witness, 
Meyers, already stated, the check was produced him ‘‘along about 
admitted that the notice from plaintiff the defendant 
bank that the indorsement the payee’s name was forgery was given 
October 1927. 

was upon these facts and circumstances, substantially, that the 
court below submitted the jury the question whether Globman acted 
reasonable diligence reporting the forgery the bank after 
ascertained it, reasonably could have ascertained had been 
normally alert and reasonably careful that respect,’’ and subse- 
quently entered judgment for defendant entering the judg- 
ment, the court proceeded upon the ground that, although Meyers did 
not actually inform Globman that the indorsement was forgery until 
October, 1927, nevertheless, when Meyers told Globman that never 
received the money, and demanded the production the check, which 
admittedly Globman had his possession, Globman had right 
allow several months without looking and producing the 
check and investigating the authenticity the indorsement, that, 
was forged, might notify the bank; and that, the check had been 
shown Meyers when was demanded him, the fact the forgery 
would have been definitely ascertained that time. The court adds, 
and the record discloses, that plaintiffs offered excuse for the delay 
producing the check making the investigation. 

The question whether, under the facts and circumstances fixed 
beyond controversy the evidence, the court below was warranted 
declaring matter law that Globman failed exercise due diligence 
giving notice the forgery the bank. The duty depositor 
when forgery has been perpetrated connection with check 
which party has been considered our Supreme Court several 
cases. The subject fully discussed, and the leading cases are referred 
Marks Anchor Savings Bank, 252 Pa. 304, 399, 
1916E, 906. Under the settled rule this state, where the signature 
the drawer check has been forged and the depositor could have 
gained knowledge the fraud had examined his canceled checks, 
and fails perform that duty and ascertain the fact the forgery 
and impart the bank, there can recovery suit the 
drawer against the bank. Myers Southwestern Nat. Bank, 193 Pa. 


q 
q 
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280, Am. St. Rep. 672; McNeely Co. Bank North America, 

Connors Old Forge Bank, 245 Pa. 97, 210, 211, 
suit depositor against his bank recover the amount check 
paid forged indorsement the payee’s name, the Supreme Court 
sustained the entry nonsuit the ground failure promptly 
inform the defendant mispayment. appeared that the deposi- 
tor had substantial grounds for suspicion, and actually did suspect the 
forgery forty-two days before notified the bank, but did not appear 
that was certain the forgery until the fourth day before such 
notice. was held that was his duty notify the bank promptly 
after June 23d, which day, according his testimony, had in- 
formed his attorney that ‘‘the check had been misindorsed and that the 

Lesley Ewing, 248 Pa. 135, 875, depositor sued re- 
cover the amount check paid forged indorsement the payee’s 
name. appeared that the check was issued February 1907, 
cover investment the depositor mortgage. July, 1911, 
was informed the attorney who had represented him the transac- 
tion that the mortgage was doubtful validity, and positive knowledge 
that was forgery came him prior October, 1911. said that 
first positively knew that the indorsement was forgery December 
notified the bank the forgery four days later. re- 
the canceled check from the bank few days after October 10, 
1911. There was evidence that knew the signature the payee, 
and his examination the check would not necessarily have disclosed 
the forgery the payee’s name. was held that, when learned that 
the mortgage was forgery, prudent business man, should have 
inquired with reasonable diligence about the payment the check which 
had been made payable the order the supposed mortgagor, because 
was apparent that some one must likewise have forged the indorse- 
ment the payee the check before the money was paid it, and 
that that time was his duty act promptly notifying the bank 
intended demand payment the amount paid the forged in- 
dorsement. 

Marks Anchor Savings Bank, supra, suit recover the 
amount the certified check which the plaintiff alleged was wrongfully 
paid the defendant bank forged indorsement his signature 
payee, appeared that least forty days before plaintiff notified the 
bank the forgery was aware fraud perpetrated upon him 
connection with promissory note which was part transaction 
which involved the check. failed promptly follow the knowl- 
edge had when learned the fraud and take advantage the 
information hand which would have disclosed the fact 
the forgery the check. was held matter law that failed 
exercise due diligence, and was negligent preclude him from 


THE BANKING LAW JOURNAL 399 


asserting lack knowledge which could have had for the asking; 
that the case must viewed though had the knowledge which the 
exercise ordinary diligence would have disclosed him; that, 
did not make proper effort afford the certifying bank the fair op- 
portunity protecting itself which was entitled, and not the 
bank must suffer the loss; and that, the facts were undisputed, 
jury could not permitted draw contrary conclusion. 

Our conclusion that the present case ruled principle the 
Marks Case and the decisions which based, and that the informa- 
tion which Globman had some months prior the date the giving 
notice the forgery the bank was sufficient arouse him real 
suspicion that fraud had been committed respect the negotiation 
the check the person whom delivered (not the payee), and 
cause him promptly inform himself the facts doing what 
afterwards did. His failure follow the knowledge which had 
was such negligence prevents his recovery this action. The court 
below was justified entering judgment non obstante veredicto. 
view this conclusion, unnecessary pass the assignment 
error complaining the refusal the court below amend the verdict 

The judgment affirmed. 


AGREEMENT NOT NEGOTIATE NOTE 


New England National Bank Trust Co, Hille, Supreme Court 
Oklahoma, Pac. Rep. (2d) 


action note payable bank and discounted an- 
other bank the maker cannot defend the ground that officer 
the payee bank agreed that the note would kept the bank. 
officer bank has authority bind the bank promise, 
oral writing, person executing note the bank that 
will not required pay the note, that the note shall not 
negotiable the hands the bank and shall not negotiated it. 


Action the New England National Bank Trust Company, 
Kansas City, Mo., against Hille. Judgment for the defendant, 
and the plaintiff appeals. and cause remanded, with direc- 
tions. 

Mason, Williams Lynch, Tulsa, for plaintiff error. 

Martin, Clayton Arnold, and Ferrell Martin, all Tulsa, 
for defendant error. 
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RILEY, J.—The parties this appeal will designated plaintiff 
and defendant the trial court. 

January 24, 1925, defendant executed and delivered the State 
Bank Collinsville, Okla., promissory note the sum $2,000. 
the same time Reavis, the president said bank, gave defend- 
ant statement, writing, follows: 


Reavis, President. 
Muzzy, Vice-President. 
Petit, Cashier. 
Guenther, Ass’t. Cashier. 
State Bank Collinsville 
Community Bank’’ 


Okla. Jan. 24, 1925. 
whom this may Concern: 


certify Dr. Hille has this date made note the 
above bank for $2,000—as accommodation note take care the 
Anna Nichols note $5,000—due January 27th, 1925. This note covers 


debt the Banks building, and Dr. Hille owes this Bank nothing 
the matter this note. 


Reavis, 


Whether this note was kept the bank discounted does not 
clearly appear. The note was renewed from time time each ninety 
days until about March 30, 1926, when another note the sum 
$2,000, either renewal the former note renewal another note 
the sum $2,500, purported have been signed defendant and 
thereafter discounted plaintiff bank, was executed defendant 
the State Bank Collinsville and sent said bank plaintiff for dis- 
This note was likewise renewed each ninety days, and each 
instance sent plaintiff for discount until about September 10, 1927. 
August 30, 1927, plaintiff sent the $2,000 note which had been dis- 
counted the State Bank Collinsville, with the following letter: 


City, Mo. 8—30—27 
Bank Collinsville, Okla. 
:—We enclose for collection and returns items listed 
below: Please report number. 
Phares, Cashier. 
Protest. 
Reavis. 
9—10—27 


customary will charge this your account 


September 10, 1927, Reavis, explaining defendant that de- 


sired reduce some notes, requested defendant execute the Bank 
Collinsville negotiable promissory note the sum $1,750, due 
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ninety days after date, and also $250 note which did, and the 
$2,000 note that had theretofore signed was returned him and 
destroyed. This $1,750 note, dated September 10, 1927, was sent 
plaintiff along with letter dated September 8th, which part reads: 
enclosing renewal Hille note reducing note $1,750.00, the 
best able this time, seems next impossible collect 
more than very small percent, any reduction all. However, the 
other bank paying off 15% which means the 15th—this 
will distributed way that should ease things bit.’’ 

About October 1927, the State Bank Collinsville was closed and 
its assets were taken over the state bank commissioner. the 
maturity the $1,750 note, plaintiff demanded payment from defend- 
ant. Payment was refused, and this action was brought the note. 
The petition the usual form, and contains the usual allegations 
purchase due course follows: ‘‘That prior the maturity 
said note, and for good and valuable consideration paid, the plaintiff 
herein became the owner and holder said note, and entitled all the 
rights and privileges thereunder, endorsement from the State Bank 
Collinsville, Collinsville, Oklahoma, and the plaintiff now the 
owner and holder said note.’’ 

Defendant answered general denial, and further alleged: ‘‘2nd: 
This answering defendant admits that signed and delivered the 
promissory note exhibited plaintiff’s petition ‘Exhibit the 
10th day September, 

then alleges substance that the note was without considera- 
tion and had been obtained fraud practiced upon him, that the 
original $2,000 note was given solely for the accommodation the State 
Bank Collinsville; that the time its execution and delivery the 
State Bank, its representative, who was thereunto duly authorized, 
executed and delivered him the acknowledgment writing that said 
note was solely for and without consideration, setting 
out copy the statement quoted above. further alleged: ‘‘And 
defendant says that the time was agreed the defendant and 
the bank that said note would not sent out the bank.’’ 

then alleged substance that the original $2,000 note was dis- 
the State Bank Collinsville plaintiff violation its 
agreement, and that its maturity said Bank Collinsville was plain- 
tiff’s agent and falsely represented defendant that said original note 
was still held the State Bank Collinsville, and thereby induced 
defendant execute renewal thereof, and that the note sued upon 
was obtained under the same facts, and that received considera- 
tion therefor, except the surrender former accommodation note, and 
further alleged: ‘‘This answering defendant further says and avers 
that except for the representation that the said original obligation 
this defendant was still held the said State Bank Collinsville, and 
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that the original contract between this answering defendant and the said 
State Bank Collinsville January 24, 1925, assuring this defendant 
that there was liability upon said obligation against him, this answer- 
ing defendant would not have executed and delivered the note declared 
upon plaintiff’s 

Plaintiff demurred all that part the answer alleging fraud, 
want consideration, etc., not being sufficient constitute defense. 
The demurrer being overruled, plaintiff verified reply denied the 
allegation the answer the fraud and specifically denied that the 
State Bank Collinsville Reavis was its agent, and alleged 
that was without knowledge the facts alleged the answer 
relative the execution the original $2,000 note, and that, such 
note ever existed, was wise connected with the note suit. 

Upon the issues thus joined the cause was tried jury resulting 
verdict and judgment for defendant, and plaintiff appeals. 

There are some forty-two assignments error, but the principal 
questions involved are: 

Whether the statement writing given defendant the State 
Bank Collinsville showing the original note accommodation 
note was, the absence any knowledge concerning same plaintiff, 
any defense the note sued upon. 

Whether the alleged oral agreement that the note would not sent 
out the State Bank Collinsville, and its violation, was proper 
defense and could shown parol testimony. 

so, whether there was any competent evidence tending show 
that the State Bank Collinsville was the agent plaintiff taking 
the note sued upon. 

the first question, defendant, his brief, states: ‘‘It may 
the law, and are disposed concede for the purpose this case, 
that the statement the president the bank would not constitute 
defense favor Dr. Hille had been sued upon this note. 
not pleaded here defense. The defense this note upon which the 
defendant relied and recovered that was procured fraud the 
the material facts obtaining the note sued on, and not 
because the contract writing made the bank the time the 
original note was 

This effect admission that written statement was not de- 
fense. Under the authorities cited plaintiff’s brief are convinced 
that was defense. follows that the judgment should reversed 
account instruction No. 13, wherein the court instructed the jury 
follows: ‘“The defendant, Hille, pleads his answer that received 
consideration for the note sued this action, and that signed 
said note because the fact that held this time written evidence 
that the note which the note sued upon this case was renewal, 
was for the State Bank Collinsville, and without 
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consideration passing Hille, and that was led believe the 
representations the State Bank Collinsville that the said original 
represented renewal notes was held the State Bank 
Collinsville. such representation was fact untrue; and that the 
State Bank Collinsville had already discounted plaintiff note 
which was renewal the original accommodation note given the 
defendant, and that the State Bank Collinsville, taking the note 
sued upon this action, was the agent the plaintiff, the New England 
Natl. Bk., and Trust Company Kansas City, Missouri; and you are 
instructed that you believe from the evidence that the defendant re- 
ceived consideration for his original note $2,000.00, executed 
the State Bank Collinsville the 24th day January, 1925, and 
that from time time the request the said State Bank Collins- 
ville and for its convenience, the defendant executed renewals the 
original accommodation note, and that afterwards, without the knowl- 
edge the defendant, the State Bank Collinsville discounted one 
these renewal notes the plaintiff, and that when said note dis- 
the plaintiff fell due, the plaintiff sent said note the State 
Bank Collinsville for collection under circumstances made the State 
Bank Collinsville the agent the plaintiff, and that the State Bank 
Collinsville obtained from the defendant Hille renewal said 
note concealing from him that said note had been endorsed plaintiff, 
then your verdict should for the for refusal 
request for instructions disregard such statement 
defense. 

the second question, believe that, defendant would have 
been liable the State Bank Collinsville had suit been brought 
the note it, defendant would likewise liable plaintiff; that is, 
the alleged promise the State Bank Collinsville not dispose 
the note was not binding that bank and could not shown 
parol testimony, would not binding upon the plaintiff this action 
and could not shown parol testimony. 

The fact that the note suit had been discounted plaintiff 
violation that alleged agreement would defense for the violation 
oral promise not that which the written instrument author- 
ized the bank would not fraud upon defendant’s rights. The 
note part reads: 


Collinsville, Okla. Sept 

10th, 1927 $1,750.00 

9th, after date, we, either us, promise pay 

the State Bank Collinsville, Collinsville, Oklahoma, order Seven- 

teen Hundred Fifty and No/100 Dollars, for value received, with in- 

terest the rate ten per cent. per annum, from maturity, payable 
annually the State Bank Collinsville, Oklahoma.”’ 
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There are other provisions contained the note which would 
make nonnegotiable. the terms the written note the State Bank 
Collinsville was authorized dispose it, for was made payable 
the State Bank Collinsville order. Had the words ‘‘or order’’ been 
omitted, then the written contract would have been that the note was 
not negotiable. Therefore substantial quality the note was involved 
the alleged parol agreement not transfer. other words, the pro- 
visions the alleged agreement were repugnant the terms the 
note, that the note written was negotiable, and taken with the 
alleged oral agreement, binding, would have been nonnegotiable 
the hands the State Bank Collinsville. 

Gillis al. First Nat. Bank Frederick, Okl. 411, 148 
994, was held, reason section 942, Rev. Laws 1910 (section 5035, 
1921), providing that the execution written contract, 
whether the law requires written not, supersedes all oral 
negotiations stipulations concerning its subject-matter, which pre- 
accompanied the execution the instrument, the maker 
negotiable promissory note would not permitted show parol 
testimony that agreement was had with the payee holder said 
paper not enforce payment against the person persons liable 
thereon. was also held that the cashier president bank has 
authority promise person executing note the bank that the 
maker will not required pay the same, and such promise, made, 
not binding upon the bank. was there held that such agreement 
not shown parol testimony, and further held that, made, 
would not binding upon the bank. 

The rule there announced has been followed and reaffirmed this 
court many eases. Elling Bank, 114 Okl. 147, 244 793; First 
Natl. Bank Boxley, 129 159, 264 184, 588; Security 
Nat. Bank Bohnefeld, 131 Okl. 66, 267 631, 635; Allen Okla. 
State Bank, 133 Okl. 14, 270 838. under the rule well estab- 
lished the foregoing cases that must conceded that the written 
statement given defendant was not binding upon the bank and 
defense the action. The same rule substance was followed Grant 
First State Bank, 245, 221 769, 770. 

The latter case one where the party sought held was in- 
dorser, and the promise made was that would not held liable 
his indorsement, the only reason the indorsement was requested was: 
for the sole purpose transferring title. was held therein that the 
cashier president was without authority make the promise. the 
body the opinion the following quoted with approval: 

general rule found 772, the notes, stated as. 
follows: 

indorser cannot show parol agreement that should 


indorse the instrument merely transfer title the indorsee, and 
should not any liability thereon.’ 
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note also contains this 
that indorser was not incur any liability the indorsement 


The note referred uses the word instead ‘‘recom- 

parol evidence inadmissible vary restrict the terms 
written indorsement indicated the long list authorities cited 
the note quoted from, the same rule would seem applicable parol 
evidence seeking vary the terms note negotiable form one 
not negotiable. 

Security Natl. Bank Bohnefeld, supra, said: ‘‘Every note 
that executed and delivered bank for money loaned becomes 
part its assets, and every depositor has right rely upon such 
note being legal, binding and valid obligation upon the maker 
thereof, and any secret collusive agreement made between such maker 
and the officers bank, the effect that such bank will not hold the 
maker thereof liable, invalid, null and void.’’ 

Such agreements are generally condemned being against the pub- 
lie good, and therefore forbidden policy. Cedar State Bank 
Olson, 116 Kan. 320, 226 995. 

likewise against the public good and contrary policy 
permit officers bank, secret agreements, restrict notes held 
assets the bank change note, negotiable form, one 
not negotiable its hands, and thus destroy their use the ordinary 
course business. the officers may this one note, they could 
all, and thus have all its notes negotiable form and yet 
powerless discount them when would the advantage the 
bank so, and when, reason unusual demands made upon the 
bank, would most pressing need cash. 

hold that the oral promise, made, would not have been ad- 
missible vary the terms the note question action the 
State Bank Collinsville against the maker, had suit been brought 
it. was likewise inadmissible against the plaintiff. was improper 
for the trial court permit the defendant, parol testimony, vary 
the plain terms the note question. Without this evidence defend- 
ant’s evidence did not prove defense. 

What have said makes unnecessary consider the question 
whether there was any competent evidence tending prove that the 
State Bank Collinsville was the agent plaintiff taking the note. 

The evidence defendant being wholly insufficient establish 
defense, was error overrule the demurrer plaintiff thereto, and 
also error deny its request for instructed verdict the close all 
the evidence. 

The judgment reversed, and the cause remanded, with directions 
enter judgment for the plaintiff. 
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BANK NOT LIABLE PAYING 
GUARDIANSHIP FUNDS 


Bank Commerce Ralston, Okla., United States Fidelity Guar- 
anty Co., United States Circuit Court Appeals, Fed. Rep. (2d) 578 


bank does not become liable paying out guardianship funds 
the guardian because the guardian misappropriates the money, 
unless the bank aids participates the misappropriation. The 
fact that the guardian tells the bank that wishes deposit the 
money another bank for the purpose enhancing his individual 
does not put the bank notice make liable. 


Suit the United States Fidelity Guaranty Company against the 
Bank Commerce Ralston, Oklahoma, corporation. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded with 
tions. 

Maxey, Tulsa, Okl. (Chas. Holden and Maxey, Holden 
Holleman, all Tulsa, Okl., and Leahy, Macdonald Files, Paw- 
huska, Okl., the brief), for appellant. 

Thomas Owen and Ned Looney, both Oklahoma City, Okl. 
(Paul Lindsey, Oklahoma City, and Camp Bonds, 
Muskogee, the brief), for appellee. 


COTTERAL, J.—The United States Fidelity Guaranty Com- 
pany was compelled judgment suit Cales, guardian 
Little Soldier, minor Osage Indian, pay its obligation surety 
the bond Oller, the former guardian, for his default account- 
ing for the trust funds that minor. The company brought this suit 
subrogee against the Bank claiming participated 
the conversion such funds. Judgment was rendered for the 
company, and the bank appeals. 

The case was tried the court upon stipulation that the respective 
statements counsel for the parties should taken the agreed facts 
and they might introduce certain exhibits, one which was transcript 
the testimony Cales his suit against the company. There was 
dispute fact the case. The findings the trial court, while 
omitting some the cover the more important and the 
material facts. They were follows: 


plaintiff, United States Fidelity Guaranty Company, became 
surety the bond Oller about April 1923, Oller having 
been appointed guardian Franklin Little Soldier, minor Osage 


similar decisions see Banking Law Journal Digest (Third 
Edition) 348. 
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Indian, Oller, when required file report his guardianship the 
probate court, approached Cales, president the defendant bank, 
and advised Cales that his report guardian was overdue, that had 
been sued, and requested loan $8,712.44 for short period time, 
that could show this amount his credit guardian. The loan 
was made the bank, acting through Cales president, and Oller 
guardian was given certificate deposit for $8,000.00 and credit 
the books the bank for $712.44. Within day two after his report 
was filed guardian, and before was approved, Oller returned the 
bank and paid the note which had executed evidencing the loan 
had obtained from the defendant bank for the purpose obtaining 
funds shown guardianship assets. the time the payment 
the loan Oller stated Cales that had probably made mistake 
leaving the certificate deposit the Little Soldier account with 
Mr. Cales; that had taken bank with larger capital would 
have been able get larger line personal thereupon 
expressed desire deposit the money credited his guardianship ac- 
count another bank the basis for personal credit. Thereupon, 
Cales paid Oller $8,000.00 upon the deposit, 
and $712.44 his check. Oller used the funds personally and they 
were never paid the minor Indian, but were appropriated personally 
Oller. Oller died and Cales was appointed guardian the minor 
Indian, and such guardian, prosecuted case against the plaintiff 
this action upon its contract suretyship because the default 
Oller his guardianship trust. Plaintiff was compelled pay under 
the bond suretyship, and prosecuted this action against the defendant 
bank upon the theory that the bank, acting through its president, Cales, 
permitted Oller withdraw trust funds his individual 
used for his personal benefit. 

evidence further clearly establishes, fact, that Cales, 
president the defendant bank, was advised Oller his purpose 
withdrawing the fund and that reason thereof, the bank had 
actual knowledge the trust character the fund, further knew that 
Oller’s report guardian was overdue, and that the loan was obtained 
for the purpose creating the fund the guardianship matter. 

was further established fact that the bank paid Oller 
$8,000.00 cash upon deposit, and further paid him 
$712.44 upon Oller’s check, which for him individually.’’ 


The conclusions law were, substance, that bank having knowl- 
edge the trust character the funds liable aids participates 
misappropriating them, that this case did paying the 
money Oller with knowledge was used for his personal benefit 
and not the due course the guardianship for the benefit the 
ward, and that the bank was liable for permitting such withdrawal 
the trust funds which were subsequently appropriated for his private 
use. the result, judgment followed favor the surety company 
against the bank for $8,712.44, with legal interest from September 16, 
1928, and for the costs suit. 

The principle well settled that bank liable for the restoration 
trust funds, knowingly aids depositor withdrawing and con- 
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verting them his personal use, profits from the transaction. Em- 
pire Trust Co. Cahan, 274 473, Ct. 661, Ed. 1158, 
921; Whiting Hudson Trust Co., 234 394, 138 33, 
1470; Maryland Casualty Co. City National Bank (C. 
A.) (2d) 662; Bischoff Yorkville Bank, 218 106, 112 
759, 1916F, 1059; Parker-Gordon Cigar Co. Liberty 
National Bank, 134 Okl. 286, 273 269; Cocke Loyall, 150 Va. 336, 
143 881; Oklahoma State Bank Galion Iron Works (C. A.) 
(2d) 337; Duckett National Bank, Md. 400, 
983, 84, Am. St. 513; Allen Puritan Trust Co., 
211 Mass. 409, 916, 1915C, 518; Farmers’ Bank 
1915C, 519, note. The inquiry this case whether the appellant, 
when paid the deposits Oller, under the assisted him 
purpose appropriate the funds his own use. 

true the bank knew the and the deposit accounts rep- 
resented the trust funds the Indian ward. But they were within the 
the guardian. had legal right withdraw them from 
the bank, upon surrender the certificate and presentation the 
check, and the bank had right refuse Oller’s demand for the funds, 
unless paying out the funds was privy misappropriation 
them. 

the mere payments, therefore, the bank incurred liability. 
They might lawfully made for the purpose deposit credit 
his guardianship account another bank. The notice the appellant 
had was that the transfer would enhance his personal credit the 
other bank, afford basis for it. notice that would transfer 
the funds another bank, and this would some indefinite way influ- 
ence his personal credit, was not notice that would not transfer 
the funds but would misappropriate not fully account for the funds, 
and inquiry would have disclosed such purpose. But this not the 
test liability the present case. order bind the appellant bank 
responsibility, was essential that had notice the misappropria- 
tion that for with that act the bank sought 
charged. There showing claim that had any intimation 
did not intend transfer the trust account but meant make down- 
right embezzlement the funds, That was subject wholly foreign 
the transaction the bank had with him, the bank had ground 
infer suspect it, and there was circumstance put the bank 
inquiry discover it. are therefore unwilling hold that because 
this bank had notice might enjoy some personal benefit from the 
funds after depositing them trust account another bank, 
any way the payments him aided him his subsequent embezzle- 
ment those funds. 

The true rule which applies that the bank was bound assume, 
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the absence adequate notice the contrary, the funds were legally 
and properly withdrawn the guardian. Bischoff Yorkville Bank, 
supra; Duckett National Mechanics’ Bank, supra; Empire Trust Co. 
Cahan, supra; Parker-Gordon Cigar Co. Liberty National Bank, 
supra. Its duty was not act censor over the withdrawal funds 
its depositor, but refrain from disbursing them such way 
aid him converting them profit from the conversion. Cocke 
Loyall, supra; Farmers’ Bank Alamo Co., supra. 
hold the bank liable for its payment Oller the funds question, 
under the this case, would impose hazard 
banking far beyond any rule justice safety. 

The judgment this case therefore reversed, and the ease re- 
manded the district court with direction dismiss the petition and 
tax all costs the appellee. 

Reversed. 


DEPOSIT ESCROW ENTITLED 
PREFERENCE PAYMENT 


Parker Central Bank Trust Co. Asheville, Supreme Court 
North Carolina, 162 Rep. 564 


deposit made bank under escrow agreement directing 
the bank disburse the fund accordance with the terms 
arbitration award deposit for purpose and entitled 
preference upon the insolvency the bank. 


Action Charles Parker and another against Central Bank 
Trust Company Asheville and others. Judgment for plaintiffs, and 
defendants appeal. Affirmed. 

The cause was submitted upon agreed statement facts which, 
substance, are follows: Prior January 23, 1928, the plaintiffs 
rendered certain services upon the Building Asheville, belong- 
ing the estate Grove. dispute arose with respect such 
services, and was agreed that the division the fund should deter- 
mined arbitration. Thereafter the Grove estate paid check the 
sum $21,241.71. The check was indorsed plaintiffs follows: 
the order the Central Bank Trust Company, for 
deposit escrow, subject the terms the agreement between 
the undersigned payees, date January 23, 1928. Charles Parker, 
Fred the same day this check was deposited the 
defendant Central Bank Trust Company, and said bank gave receipt 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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for said fund follows: ‘‘We have had deposited with escrow agree- 
ment, dated January 23, 1928, between Fred Bishop, Richmond, 
Virginia, and Charles Parker, Asheville, are also 
receipt check dated August 26, 1929, for $21,241.71, payable Fred 
Bishop and Charles Parker. This check drawn estate 
Grove St. Louis Union Trust Co. St. Louis, Mo. These 
funds will paid out accordance with the terms the escrow 
agreement.’’ The escrow agreement referred was the agreement be- 
tween Bishop and Parker that the division said fund between them 
should determined arbitration. The last paragraph the escrow 
agreement was follows: ‘‘It further agreed that upon settlement 
with said Grove Estate private treaty upon rendition the final 
judgment against said Grove Estate, that the attorneys the parties 
hereto shall have the right collect and receive the moneys found 
due the parties hereto, either both them, accordance with 
the terms said settlement judgment, and the same forthwith 
deposit escrow the Central Bank Trust Company Ashe- 
ville, C., subject thereafter disbursed the parties respectively, 
accordance with the terms the award the arbitrators, herein- 
before 

The sum controversy was received the trust department de- 
fendant and deposited the commercial department said bank and 
entered the books the bank and the account known 
the agreement Thereafter, November 10, 1980, 
the defendant suspended business and closed its doors. 

Subsequently, December 12, 1930, the arbitrators, after hearing 
the evidence, awarded $1,401.67 said fund the plaintiff Bishop, 
and $19,801.67 the plaintiff Parker. After the award was made, the 
plaintiffs made demand upon the liquidating agent the defendant 
deliver said fund accordance with the terms the deposit and escrow 
agreement. defendant declined deliver said fund upon the 
ground that the money had become intermingled with other funds 
defendant, and that plaintiffs thereupon were merely unsecured credi- 
tors the bank. The cause was heard and the trial judge entered 
judgment, the pertinent portion which follows: ‘‘It is, there- 
upon, ordered, adjudged and decreed that the claim the plaintiffs 
and the same hereby allowed preferred claim against the assets 
the Central Bank Trust Company, and when final settlement 
made said defendant the said claim shall allowed priority pay- 
ment over the claims the common and shall either paid 
full, preferred claim, or, the event insufficient amount, 
pay all the preferred claims, then shall share pro rata with the 
other preferred claims against the said Central Bank Trust Com- 

From the foregoing judgment the defendants appealed. 
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Johnson, Smathers Rollins, Asheville, for appellants. 
Merrimon, Adams Adams and Carter Carter, all Asheville, 
for appellees. 


BROGDEN, J.—The questions law involved the appeal may 
stated follows: 

the deposit which the subject the controversy ‘‘a deposit for 
purpose’’ contemplated and defined law? 

Does such deposit entitle the owner beneficiary thereof pre- 
ferred claim upon the assets insolvent bank? 

Bank deposits are classified law general deposits, special de- 
posits, and deposits for specific purpose. The definitions such 
deposits are set forth Corporation Commission Trust Co., 193 
696, 22, court says: ‘‘A deposit for specific 
purpose made when money property delivered bank 
applied designated object, for purpose which particularly 
defined, for example the payment the bank specified debt. 
neither general nor wholly special. partakes the nature 
special deposit the extent that the title remains the depositor, and 
does not pass the bank. The consequence that the money not 
applied misapplied, may recovered trust The 
general principles governing such deposits have been discussed and 
applied the following cases, wit: Bank Davis, 114 343, 
280; Corporation Commission Trust Co., 193 696, 138 
22; Corporation Commission Trust Co., 194 125, 138 
530, 382; First Citizens’ Nat. Bank Corporation Com- 
mission, 201 382, 160 360. The whole question 
with great clearness detail Parker, Judge, Poisson 
Williams (D. C.) (2d) 582; First National Bank Ventura 
Williams (D. C.) (2d) 585; Marshburn Williams (D. 
(2d) 589. 

The foregoing decisions and others like tenor establish certain 
earmarks indicia which deposit for purpose trust 
deposit may recognized and established. These indicia may 
fied follows: (1)The parties must intend the time the deposit 
made that the proceeds thereof shall remain segregated and not com- 
mingled with the general funds the bank and used accord- 
ance with the ordinary customs usages banking practice; (2) 
there must agreement, express implied, that such deposit shall 
not constitute part the general funds the bank and subject 
its exclusive use and control the ordinary course and prosecution 
its business; (3) notice knowledge the trust character the de- 
posit must disclosed appear the time the deposit received 
the bank; (4) the deposit must, fact, swell increase the assets 
the bank; (5) the mere tracing the money into the common funds 
the bank not sufficient identification segregation the deposit. 
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Applying the pertinent principles law the facts disclosed the 
record, manifest that the deposit involved this was delivered 
the bank applied designated object for purpose par- 
ticularly defined the escrow agreement. This escrow agreement put 
the bank upon notice that the fund was held pending arbitra- 
tion proceeding and disbursed accordance with the award. In- 
deed, the bank received the fund with sufficient knowledge the trust 
character and quality the deposit, upon express agreement that such 
fund was used exclusively for the designated purpose. Therefore, 
the court the opinion that the fund was trust deposit. Conse- 
quently, the law, applied decisions and text-writers, impresses 
upon such fund preferential quality. 

Henee, concluded that the judgment was correct. 

Affirmed. 


BANK NOT LIABLE REFUSING PAY 
CHECKS 


State Trust Savings Bank Malitz, Court Civil Appeals Texas, 
Rep. (2d) 1070 


bank will not liable damages its depositor for refusing 
pay the latter’s checks where such refusal was caused the fact 
that the bank applied the deposit the satisfaction demand notes 
the depositor which held. such case the bank may apply 
the the notes without the formality making demand 
the depositor for payment. 


Action Malitz against the State Trust Savings Bank. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

George Sergeant, Taylor Irwin, and Garland Armstrong, all 
Dallas, for appellant. 


Geo. Hutchinson and Herring, both Dallas, for appellee. 


ALEXANDER, J.—This action was brought Malitz against 
the State Trust Savings Bank for damages for injuries plaintiff’s 
credit and reputation alleged have been sustained him reason 
the failure the bank pay certain checks drawn the plaintiff 
said bank. November, 1929, the plaintiff maintained checking 
with said bank and had deposit therein the sum $477.17. 
that time was indebted the bank sum largely excess 
the above amount, which indebtedness was evidenced his notes pay- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1019. 
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able the bank demand. From November 13th the 23d the plain- 
tiff executed and delivered various checks drawn said 
account the aggregate $256. The bank refused pay said checks. 
that time was endeavoring secure adjustment its debt 
against the plaintiff, and was holding the amount deposit for the 
purpose applying same said notes. Having failed 
secure adjustment said indebtedness, thereafter, November 
23d, applied the amount deposit said account credit said 
notes. The jury found, answer special issues, that the time 
said checks were presented the bank for payment the plaintiff had 
deposit said account sufficient funds cover same, and that the 
plaintiff was damaged the sum $1,000 the refusal the bank 
pay said checks. The court entered judgment accordingly, and the 
defendant appealed. 

The appellant assigns error the refusal the trial court give 
instructed verdict its favor. 

well-settled principle law this state that bank has 
right charge off and apply the amount depositor’s account 
the payment note held against the depositor, provided the 
note due. Schoelkopf Phillips, Tex. 31, 645, 646; 
Harper First State Bank (Tex. Civ. App.) (2d) 552, par. 
(writ ref.) Cook Arrington Citizens’ State Bank (Tex. Civ. App.) 
282 888, par. Guaranty State Bank Beard (Tex. Civ. App.) 
(2d) 679; Black Gray (Tex. Com. App.) 280 573; 
Co. Edwards (Tex. Civ. App.) 238 340, par. 
Austin Wasaff (Tex. Civ. App.) 284 694, par. 

this case, the notes held the bank were payable demand and 
the evidence does not show conclusively that demand for payment was 
made before payment the checks was refused the bank. However, 
this does not appear material, Under the rule force this 
state, demand note due immediately upon its execution and delivery, 
and without the necessity demand for payment. Henry Roe, 
Tex. 446, 806, 808; State National Bank East Coast Oil Co. 
(Tex. Civ. App.) 208 190, par. Waggoner Banking Gray 
County State Bank (Tex. Civ. App.) 165 922, par. Koethe 
Huggins (Tex. Civ. App.) 290 790, par. Hall First Nat’l 
Bank (Tex. Civ. App.) 252 828, par. 17. 

The above rule was not changed the Uniform Negotiable Instru- 
ments Act Revised Statutes, article 5937, 70; Shuman Citizens’ 
State Bank, 599, 147 388, 1915A, page 728. 

Since the appellee was indebted the bank sum larger than 
the amount deposit his and the indebtedness the bank 
was due, the bank had the right hold the amount deposit and 
later apply the same the payment said indebtedness, and the ap- 
pellee was not entitled recover damages for the failure pay said 
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checks. The court should have given the instructed verdict requested. 
The judgment the court reversed, and judgment here 
rendered for the appellant. 


LIABILITY PAYING FICTITIOUS PAY ROLL 
CHECKS 


City New York Bronx County Trust Company, New York Supreme 
Court, Appellate Division, 254 Supp. 741 


drawee bank, which pays pay roll checks bearing the names 
fictitious persons payees and which the payees’ indorsements 
are forged, liable the drawer, its depositor, but may recover 
the amounts from the banks which they were paid, which banks 
also indorsed the 


Action the City New York against the Bronx County Trust 
Company, impleaded with the Central Hanover Bank Trust Com- 
pany and others. From judgment directed verdict after trial 
Trial Term, jury having been waived, dismissing the merits the 
claims causes action the second amended answer defendant 
the Bronx County Trust Company, against the impleaded defendants, 
the defendant first named appeals. Reversed, and judgment directed 
accordance with opinion. 

Goldwater Flynn, New York City (Charles Woody, New 
York City, counsel), for appellant. 

Laughlin, Gerard, Bowers Halpin, New York City (Spotswood 
Bowers and Wolfgang Schwabacher, both New York City, 
counsel; Henry Carpenter, Hyman Glickstein, Felix Fishman, 
and Iserman, all New York City, the brief), for respondent 
Corn Exchange Bank Trust Co. 

Hays, Hershfield, Kaufman Schwabacher, New York City, for 
respondent Interstate Trust Co. 

Moses Singer, New York City, for respondent Nat. Bank 
Trust Co. 

Larkin, Rathbone Perry, New York City, for respondent Cen- 
tral Hanover Bank Trust Co. 


McAVOY, J.—The city New York brought suit against the Bronx 
County Trust alleging that the city had deposited with the 
trust company funds amounting more than $11,229.13 paid 
out its proper order, and that between December, 1925, and April, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 452. 
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1928, the defendant trust company misapplied said amount paying 
out without the order, knowledge, authority the city. 

The Bronx County Trust Company made motion bring 
defendants the four defendant banks above named, alleging had paid 
out said money checks which said banks had indorsed. Said motion 
was granted the day June, 

Thereafter second amended answer was served the Bronx 
County Trust Company, alleging had paid said money out checks 
indorsed said four defendant banks, said checks were forgeries, and 
judgment was asked against each said four banks for the amounts 
each received. After said four banks had answered the second amended 
answer, the Bronx County Trust Company, having defense the 
city’s case, paid the city’s claim against it, and prosecuted its claim 
against said four banks 

The facts out which the liability the indorsing banks arises are 
proven conceded: That one William Lougheed was garage man- 
ager the street cleaning department the city New York located 
Cromwell avenue the borough Bronx, and had been handling 
all the drivers given district for thirty years. He, garage man- 
ager, handled the drivers given district the street cleaning de- 
partment for the removal snow, rubbish, and dirt from the streets. 
Some these men drove, some loaded, and some did sweeping. Among 
his assistants was one Benjamin Stoeber, who was his some 
instances Stoeber assisted him making the pay rolls. 

Prior 1924 said Lougheed entered into conspiracy with said 
Stoeber pad the pay rolls the street cleaning department and de- 
fraud the city. They selected names from telephone books and from 
the door bells apartment houses, and entered them the 
various records the department. They placed these names the 
book, the statistical record book, the time sheets, and the 
address book. the end each week the pay roll was made 
duplicate showing the time during which these fictitious persons were 
supposed have worked. These pay rolls, which men who had 
really worked and also fictitious names thus added, were certified 
Lougheed and the district superintendent and forwarded through 
the bureau street cleaning the department finance. There the 
amounts were checked, and about week the pay roll would re- 
turned through the borough office the street cleaning department 
the Cromwell Avenue Garage with the checks for each name shown 
the pay roll, including, course, the checks for the fictitious persons. 
Then the pay checks for the fictitious persons were taken and signed 
Lougheed Stoeber the identification line the face the check, 
and the same time and the same handwriting the payee’s name was 
indorsed the back the check. Lougheed also receipted for the 
check the same handwriting the pay roll. Some the fictitious 
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names were used for weeks and months. This continued from some 
time 1924 down the spring 1928. This evidence was given 
both Lougheed and Stoeber, and uncontradicted. 

list the checks Central Hanover Bank Trust Company 
annexed the Bronx County Trust Company’s second amended answer 
Exhibit They were identified Lougheed, who testified that the 
name the check after the words ‘‘Pay the order of’’ was written 
the pay rolls him, and that such person ever existed. 
signed receipt for the check, and the indorsement the payee the 
back the check was signed him. These seven checks were received 
evidence Exhibit and the signature the payee and the payee’s 
indorsements were proven handwriting experts the same 
handwriting all seven said checks, although payable different 
payees. Lougheed testified that these checks were cashed depositing 
the same the fictitious name Thomas Brown, Jr., and that 
(Lougheed) got the money for the checks, and the city did not get any 
the money. 

list the checks Public National Bank Trust Company 
annexed the Bronx County Trust Company’s second amended answer 
Exhibit The payees’ names were fictitious, and the indorsements 
the payees’ names were forgeries. They were also indorsed Lena 
Zankel. One Charles Zankel showed Lougheed could cash the checks, 
and got the money when the checks were cashed and brought 
Lougheed. turned the checks over his wife, who cashed them. 
These checks were marked evidence Exhibits and and 
was proven handwriting experts that the payee’s indorsement was 
the same signature all said checks. 

list the checks Hamilton National Bank set forth Ex- 
hibit annexed the second amended answer the Bronx County 
Trust Company. The payee and the payee’s signature were fictitious, 
and Charles Zankel, the indorser, cashed the checks and gave the money 
Lougheed. 

list the checks paid the Corn Exchange Bank Trust Company 
its indorsement annexed the Bronx County Trust Company’s 
second amended answer Exhibit The indorsers these checks 
were Charles Zankel, Sneider and Peter Henery. Stoeber went under 
the name Peter Henery and cashed these checks the Corn Exchange 
Bank Trust Company the indorsement Peter Henery. Sneider, 
dry goods man, and Sneider, his wife, checks for Stoeber 
the Corn Exchange Bank Trust Company. all these checks the 
payee and the payee’s indorsement were forged Lougheed, and the 
evidence uncontradicted that point. 

Each said banks presented its checks the Bronx County Trust 
Company for payment, indorsed said bank, and part said in- 
dorsement stamp read: ‘‘Prior endorsements 
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Sections 115 and 116 the Negotiable Instruments Law expressly 
provides that indorsers their indorsements and delivery the checks 
indorsee, and receiving payment therefor, warranted the signa- 
tures the checks genuine, valid and subsisting. 

The city was not negligent the payment its employees the 
use these checks sued upon, and was not estopped from recovering the 
amount said checks from the Bronx County Trust Company because 
the payees’ names were forged. 

Negligence the part the drawer check wholly immaterial, 
and does not constitute defense the indorsing banks. 

think the fictitious character the indorsers was proven the 
defendant Bronx County Trust Company, and that the payments were 
made the faith the indorsements the indorsing defendants, and 
that the Bronx County Trust Company entitled recover the sum 
paid the city New York prorated according the payments made 
the various defendants’ indorsements. 

The judgment should reversed, with costs, and the defendant 
Bronx County Trust Company given judgment follows: Against Cen- 
tral Hanover Bank Trust Company the sum $132.52, with 
terest from the day March, 1927, amounting $34.04; against 
Public National Bank Trust Company the sum $167.53, with 
interest from the dates payment appears the checks, amounting 
$48.57; against Interstate Trust Company the sum $1,283.53, 
with interest from the dates payment appears the checks, 
amounting $305.08; against Corn Exchange Bank Trust Company 
the sum $7,163.87, with interest from the dates payment ap- 
pears the checks, amounting $1,542.65. 

Judgment reversed, with costs, and judgment directed accordance 
with opinion. Settle order notice. 


SET-OFF AGAINST INSOLVENT BANK 


Taub Coker; Coker Bank Darlington, Inc., Supreme Court 
South Carolina, 161 Rep. 117 


The owner all the stock corporation will not permitted 
set off his personal debt insolvent bank against the corpora- 
tion’s deposit the bank. 


Petition Max Taub and wife for order requiring Coker 
and others, receivers the Bank Darlington, Inc., set off Max 


similar decisions see Banking Law Journal Digest (Third 
Edition) 621. 
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Taub’s personal note owed bank against deposit Max Taub, 
From order dismissing the petition, plaintiffs appeal. Order affirmed. 
Appeal dismissed. 

Samuel Want and Melvin Hyman, both Darlington, for appel- 
lants. 

Dargan Paulling, Darlington, for respondents. 


BONHAM, J.—Max Taub procured from Judge Dennis rule 
requiring the respondents, receivers the Bank Darlington, Inc., 
show cause why they should not offset deposit $56.59, which Max 
Taub, Inc., had the Bank Darlington when closed its doors, 
against note which Max Taub, individually, owed the bank. 

This court satisfied with the disposition the case made the 
order Judge Dennis, which order will reported. 


Order Judge Dennis. 


Taub and Henrietta Taub, husband and wife, have filed 
petition this cause for order requiring the Receivers the Bank 
Darlington, Incorporated, set off deposit Max Taub, Inc., 
corporation, against indebtedness the said bank note signed 
the said Max Taub and secured the pledge two (2) diamond 
rings owned the petitioner, Henrietta Taub. alleged their 
petition that the said note was given renewal previous note 
signed ‘Max Taub, Max Taub, President,’ and that was in- 
tended the said Max Taub execute the note with which are 
here concerned the same manner. also alleged that Max Taub 
insolvent and that owns all the stock Max Taub, 
which was organized and was and used merely trade convenience 
him. 

the said petition and rule issued thereon 
February 7th, 1931, the said Receivers admitted the insolvency Max 
Taub and his indebtedness the bank his said note and the pledge 
his wife’s rings security therefor and that Max Taub, Inc., had 
deposit said bank, when closed Fifty-six and 59/100 Dollars 
alleged that they had not sufficient information form 
belief the value the diamond rings, the purposes for which the 
said corporation was organized the ownership its capital 
stock and deny the remaining allegations the said petition. 

petitioners offer evidence tending prove that the note 
that was renewed the note here question was signed the cor- 
poration that was the intention Max Taub execute the present 
note the name the corporation. the contrary, appears un- 
disputed evidence that there were several successive notes given Max 
Taub the Bank Darlington, Incorporated, all which were signed 
him his own name and not the name the corporation and that 
each successive note was renewal previous note. 

contended petitioner’s attorneys that because Max Taub 
owns all the capital stock Max Taub, the court should disregard 
the corporate entity and treat the corporation and its sole stockholder 
one and should hold that the ownership the deposit question 
Max Taub, Inc., all intents and purposes the ownership thereof 
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Max Taub his own right and that the bank had regarded and 
treated the account. This contention not supported the evidence 
and cannot sustained matter law. 

amount here involved small, but the principle with which 
are concerned important, regardless the amount stake. 
obvious that the insolvent owner all the stock corporation 
permitted set off his debt insolvent bank against deposit 
the corporation its creditors would constant jeopardy and might 
thereby defrauded. 

petitioners have neither alleged nor proved facts that would 
justify the court disregarding the separate existence, rights and 
obligations the corporation and treating the corporation and the 
petitioner, Max Taub, identical, and am, therefore, the opinion 
that the petitioners are not entitled the relief prayed for. 

the reasons hereinabove stated, ordered that the said 
petition be, and hereby is, 


The order appealed from affirmed. 
The appeal dismissed. 


GUARDIANSHIP FUNDS SHOULD KEPT 
SEPARATE 


State rel. Hicks Corporation Commission North Carolina, 
Supreme Court North Carolina, 161 Rep. 545 


Where bank acting guardian mingles guardianship funds 
with its own and fails, the wards are entitled recover from the 
bank and the sureties its bonds the full amount, but they are not 
entitled preference the assets the failed bank. 


Appeal from Superior Court, Rutherford County; MacRae, 
Special Judge. 

Action the State North Carolina, the relation 
Hicks, guardian Glenn Hawkins, Joseph Hawkins, and Hazel Haw- 
kins, against the Corporation Commission North Carolina and others. 
From judgment for plaintiff, defendants Corporation Commission and 
John Briggs, Liquidating Agent Farmers’ Bank Trust Com- 
pany, appeal. Modified and affirmed. 

This action guardian’s bond, executed the Farmers’ 
Bank Trust Company, guardian Glenn Hawkins, Joseph Hawkins, 
and Hazel Hawkins, infants, principal, and the defendants 
Lovelace, Doggett, and Dennis, sureties. The bond 
dated July 1929. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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February 1930, the Farmers’ Bank Trust Company was duly 
declared insolvent. The Corporation Commission North Carolina, 
under the provisions statutes then force, took possession the 
assets the said- insolvent bank for the purpose liquidating its 
affairs. The said commission appointed the defendant John Biggs, 
liquidating agent said bank, and the said defendant now engaged 
the performance his duties such agent. 

April 29, 1930, the relator, Hicks, was appointed the 
clerk the superior court Rutherford County guardian Glenn 
Hawkins, Joseph Hawkins, and Hazel Hawkins, has duly qualified 
such guardian. the date its insolvency and its removal 
the clerk guardian said infants, the Farmers’ Bank Trust Com- 
pany had its hands the sum $3,000 belonging the estate its 
said wards. The said Bank Trust Company had received said sum 
from former guardian, and had failed invest same required 
law. had commingled said sum with its funds. 

the foregoing facts, admitted the pleadings, was adjudged 
that plaintiffs the defendants the sum $3,000, with interest 
from July 1929, and the costs the action. was further ordered 
and adjudged that plaintiffs have preferred claim against the assets 
the Farmers’ Bank Trust Company Forest City, now 
the hands the defendants Corporation Commission North Carolina, 
its the commissioner banks North Carolina, and John 
Biggs, liquidating agent. 

From this judgment, the defendants Corporation Commission and 
John Biggs, liquidating agent, appealed the Supreme Court. 

Jones, Jr., Forest City, for appellants. 


PER error the judgment this action 
that the relator, Hicks, guardian Glenn Hawkins, Joseph 
Hawkins, and Hazel Hawkins, infants, recover the defendants the 
sum $3,000, with interest and costs. 

There error, however, much the judgment orders and 
adjudges that the relator has preferred claim the assets the 
Farmers’ Bank Trust Company, now the hands the Corporation 
Commission its the commissioner banks North Caro- 
lina, the defendant John Biggs, liquidating agent. See First 
Citizens’ Nat. Bank Corp. Comm., 201 382, 160 360; 
Roebuck Surety Co., 200 196, 156 531, Neither the relator 
nor the sureties the bond the Farmers’ Bank Trust Company, 
guardian, are entitled preference the distribution its assets 
among the the insolvent bank. 

The judgment, modified and accordance with this opinion, 
affirmed. 

Modified and affirmed. 


BUSINESS LAW SECTION 


Directors Liable for Inattention Affairs 
Corporation 


The directors corporation are not guarantars the 
solvency the corporation nor they insure the honesty 
and integrity the officers and agents the corporation. 
But they will liable they suffer the property the 
corporation lost gross inattention their duties and 
they will not relieved this liability because they had 
actual knowledge what was going on. 

recent North Carolina decision, Minnis Sharpe, 
162 Rep. 606, appeared that the defendants were 
the directors the Alamance Insurance Real Estate Com- 
pany. The plaintiff was the administrator person who 
had given deed trust the company secure sixteen 
bonds aggregating $3,200, each bond being the sum 
$200. The plaintiff’s intestate made number payments 
the company from time time until the agents the 
company approached him and requested him execute new 
deed trust for the sum $1,900, representing that that 
amount was due the original loan and that the original 
Later some the original bonds were returned but others 
remained outstanding. holders these and also the 
holder the second issue $1,900 demanded payment 
the plaintiff’s intestate. The company went into the hands 
receiver and the plaintiff, administrator, brought this 
action hold the directors the corporation liable for the 
loss sustained his intestate. holding that the directors 
were personally liable, the court said: 


There was much evidence introduced many transactions 
involving false representations and fraudulent devices issuing 
bonds notes purporting secured first mortgage real 
estate, extending over period several years. That say, 
borrower would secure loan certain sum money and excute 
deed trust mortgage upon his property. The notes evidenc- 
ing the loan would sold the real estate company various 
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purchasers. The borrower would make payments the real estate 
company from time time required the contract. Before the 
loan was fully discharged, the real estate company would approach 
the borrower and represent such borrower that was necessary 
refinance the loan, and the borrower would issue other notes and 
secure the same mortgage deed trust upon his property, 
with the understanding and agreement that the former notes would 
returned him marked paid. The real estate company would sell 
the second issue notes various purchasers, omitting and neglect- 
ing pay off the balance due the first loan, and thus there 
would duplicate and sometimes triplicate issues notes upon the 
same property. 

The plaintiffs contend that virtue the fact that this 
practice and custom had been existence for many years, the 
defendants, directors the corporation, while not personally 
participating such fraudulent schemes and practices, were never- 
theless charged with constructive notice the method doing 
business and the various misappropriations money. 

Directors are not guarantors the solvency corporation, 
nor are they insurers the honesty and integrity the officers and 
agents. Neither are they required personally supervise all the 
details business transactions. general rule liability im- 
posed law was thus expressed North Carolina Corporation 
Commission Trust Co., 192 246 656, 657: 
and managing officers corporation are deemed the law 
trustees, quasi trustees, respect the performance their 
duties incident corporate management, and are therefore 
liable for either willful negligent failure perform their official 
the same tenor the principle announced 
Caldwell Bates, 118 323, 481, 482, where the court 
declared “that the directors are liable for gross neglect their 
duties, and mismanagement (though not for errors judgment made 
good faith), well for fraud and deceit.” 

The trial judge expressed the measure liability follows: 
“It was the duty the directors exercise due care prevent 
frauds and wrongs from being practiced upon those who dealt with 
the corporation the ordinary course its business. was their 
duty exercise degree care that reasonably prudent man 
the director corporation would have exercised under like 
similar circumstances and charged with like duty, the degree care 
ordinarily discreet business man would give his own affairs. 
The directors are liable they suffer the corporate property 
lost gross inattention the duties their trust and are not 
relieved liability because they have actual knowledge wrong 
doing that ignorance the result gross negligence.” 
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Ordinarily, course, directors not charged with notice 
virtue desultory, occasional, disconnected acts 
ment fraudulent transactions; ia: cases where 
and fraud aud continuously practiced for 
substantial periods time jury must determine whethér the direc- 
tors, the exercise that degree care which the law imposes, 
should have known such practices and that persons dealing 
the corporation would injured thereby. 


Express Company Liable for Agent’s Deceit 


recent Wisconsin case express company was held 
liable for the sums which its delivery agent took from 
customer charging for c.o.d. shipments that were never 
delivered and overcharging shipments that were de- 
livered, the sums taken amounting $7,464.01, during 
period some five years. The case Ripon Knitting 
Works Railway Express Agency, Inc., Supreme Court 
Wisconsin, 240 Rep. 840. 

appeared that the defendant express company had 
its employ driver named Lambert whose duty was 
deliver goods carried the express company, collect the 
charges due, and give proper receipts. 

Goods consigned the plaintiff were delivered Lam- 
bert the plaintiff’s delivery room. receiving clerk 
would there sign the delivery sheets, which showed the amount 
the charges, and Lambert would then the cashier’s 
office another room collect. Upon making the collection 
would write out receipt and deliver the cashier. 
noticed that there was apparent check-up between the 
delivery room and the cashier’s office and began make 
his receipts for amount larger than the amount actually 
due, appropriating the excess his own uses. 
plan involved the use the defendant’s rubber stamp for 
indorsing checks received him. These cashed local 
bank, turning the defendant the amount which should 
have collected. Discovery the fraud followed when Lam- 
bert substituted check had received from the plaintiff 
for cash turned another employee. The express com- 
pany’s agent observed this and became suspicious and the 
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investigation which brought light the true state 

the express company was liable for the 
fraud its that the plaintiff company was not 
negligent dealing with the agent had. The following 
paragraphs are quoted from the court’s opinion: 


The facts this case disclose situation with which courts are 
often obliged deal, where one the other two innocent parties 
must suffer reason the wrongful acts third. The defendant 
believed, not without reason, that Lambert was honest and faith- 
ful employee and worthy its trust and confidence. The plaintiff 
dealt with the defendant through Lambert upon the same assumption. 
Both parties trusted him, each relied upon his honesty and probity, 
and each has been deceived and wronged. the factual situation 
there practically dispute. The plaintiff effect accepted the 
statement the amount the defalcation made defendant’s 
auditor. not denied that Lambert was the agent the defend- 
ant authorized deliver goods, collect the charges thereon, and 
receipt therefor. The defendant argues that the fraudulent misrepre- 
sentations made Lambert and the acts embezzlement committed 
him were not done furtherance the business the defendant 
company, were not within the scope his employment within his 
apparent, authority, and that the defendant not estopped deny 
that Lambert had authority the premises. seems too plain for 
argument that what Lambert did did within the scope his 
authority delivery and collection agent the defendant. 
true that the defendant never expressly authorized Lambert make 
fraudulent misrepresentations. equally true that Lambert 
made these for his own benefit and that the defendant did not profit 
thereby. these facts constituted defense law, 
would ever liable for fraudulent misrepresentations 
principal had authorized ratified it. Lambert’s authority was 
collect express charges. When Miss Solverson (the plaintiff’s 
cashier) paid him money and took the receipt the express com- 
pany therefor, was acting precisely all respects authorized 
so, and relying upon the misrepresentations, the money was 
paid him and the company’s receipt taken therefor. 
respect the case ruled Zummach Polasek, 199 Wis. 529, 
227 33. 

That earlier cases may found upon the authority which 
the plaintiff should denied recovery cannot doubted. The 
development the law quite well disclosed comparison 
Ed. 991, with Gleason Seaboard Air Line Ry. Co., 278 


i 
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349, Ct. 161, 162, Ed. 415, which case the judgment 
the Circuit Court Appeals, based the Friedlander Case, 
was reversed. the Gleason Case agent the railroad company 
forged bill lading and draft, notified the plaintiff that the 
goods had arrived, and secured payment the draft the 
plaintiff, who sued the railroad company for the deceit. The Circuit 
Court Appeals (21 (2d) 883) reversed the judgment the 
District Court the ground that employer not liable for the 
false statements agent made solely effect fraudulent design 
for his own benefit and not furtherance the employer’s business, 
the court saying, “Under the general rule prevailing the Federal 
Courts employer not liable for such conduct his employee.” 
reversing the judgment, the Supreme Court the United States 
said: 

“We think that the restriction the vicarious liability the 
principal adopted the court below supported more reason 
than authority. Undoubtedly formal logic may find something 
criticize rule which fastens the principal liability for the 
acts his agent, done without the principal’s knowledge consent 
and which his own negligence has not contributed. But few 
doctrines the law are more firmly established more harmony 
with accepted notions social policy than that the liability the 
principal without fault his 

“Granted the validity and general application the rule itself, 
there would seem more reason for creating exception 
because the agent’s secret purpose benefit himself his 
breach duty than any other case where his default actuated 
negligence sinister motives. either case the injury him 
who deals with the agent, his relationship and that the principal 
the agent’s wrongful act, and the economic consequence 
the principal the conduct whose business the wrong was 
mitted, are the think that the Friedlander Case 
should overruled far supports such exception, and 
that the judgment the Court Appeals should 


the court pointed out, cases this kind care must 
exercised distinguish between authority commit fraudulent 
act and authority transact business the course which the 
fraudulent act committed. All the cases holding principal 
liable for the torts his agent committed the course trans- 
acting the principal’s business, where the acts are not authorized, 
involve holding principal liable without fault his part, whether 
for assault and battery, for fraudulent for 
negligence, deceit, other wrongs. 

The Restatement the Law Agency lays down the following 
propositions: principal who puts agent position while 
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apparently acting within his authority, commit fraud upon 
third persons, subject liability such third persons for such 
fraud. (Section 485) person who would liable another under 
the rules section 485 for injuries caused one who apparently 
acting his account not relieved from liability the fact that 
the agent was acting entirely for his own purposes unless the other 
has notice this.” 

Berkovitz Morton-Gregson Co., 112 Neb. 154, 198 868, 
85, involved the same question. that case agent 
fraudulently altered the totals the statements accounts due 
which was authorized collect show larger amounts 
than were actually due, secured the money upon these altered state- 
ments, and converted the excess his own use. The principal was 
held liable. See note above case and cases cited. 

The defendant contends that under all the circumstances this 
case the plaintiff had right rely upon the false statements 
made Lambert and that was negligent the method con- 
ducting its business and that its negligence caused the 

apparent that the plaintiff had actual knowledge that 
Lambert was making fraudulent misrepresentations it. The claim 
that exercising greater degree care its method trans- 
acting business the plaintiff might have required Lambert exhibit 
the delivery sheets for every consignment, and that checking these 
delivery sheets again the receipts, the discrepancy would have been 
discovered. doubt another case hindsight. After the 
event easy see that number things would have saved 
the situation. The question is: the ordinary course business 
was transacted between the plaintiff and defendant their 
respective agents, did the plaintiff have right rely upon the 
situation created the acts Lambert the course the exercise 
undoubted authority, was obliged farther, suspect 
Lambert misstatement and require him adduce evidence 
the shape the delivery sheets? 

Having mind the conditions under which modern business 
conducted, would certainly going very long way say that 
under the circumstances plaintiff’s cashier did not have right 
rely upon the accuracy the receipts tendered her account 
the moneys received the defendant’s agent. Lambert commenced 
work 1921. His first act dishonesty occurred apparently 
1924. For nearly three years had come and gone the defend- 
ant’s business, had built confidence both the part his 
employer and the plaintiff his honesty. Plaintiff paid knowing 
that any over under charges when discovered would adjusted. 
Certainly cannot said matter law that the plaintiff had 
right rely upon Lambert’s false statements. 


Digest Recent Business Decisions 


Below are given, digest form, recent decisions the State and Federal Courts affectin 
business. The decisions are grouped under appropriate headings, alphabetically 
arranged. the beginning each decision are given the title, the court 
which was decided, and the reporter citation 


Index Following Digest 
Recent Decisions 


Conditional Sales 
Corporations 
Insurance 

Libel and Slander 


Shipping 
Taxation 


AGENTS 


Authority Employ Attorney for 
Principal 

Griffith Rosenberg, Supreme Court 

Washington, Pac. Rep. (2) 284 

Under power attorney au- 
thorizing the attorney fact 
sue the principal’s name, the 
attorney fact may employ 
attorney law perform legal 
services for the principal and the 
principal will liable for such 
services. 

The defendant this case exe- 
cuted power attorney appoint- 
ing one Allen her attorney fact. 
far material the instrument 
reads follows: 

true and lawful attorney 
for and name, place and 
stead, and for use 
ask, demnad, sue for, recover, col- 
lect and receive all such.sums 


money, debts, dues, accounts, 


ever, and have, use and take all 
compromise and agree for the 
and make, and trans- 
act all and every kind business 
what nature and kind soever. And 
also for and name and 
act and deed, sign, seal, execute, 
deliver and acknowledge evidences 
debt, and such other instru- 
ments writing, whatever, kind 
nature may necessary proper 
the premises. 

Giving and granting unto said 
attorney full power and authority 
and perform all and every act 
and thing whatsoever requisite and 
necessary done and about the 
premises, fully all intents and 
personally present, hereby ratifying 
and confirming all that said at- 
torney, Walter Allen, shall lawfully 
these presents. 


Allen, who was not attorney 
law, employed the plaintiff 
render certain legal services for 
his principal, the defendant. The 
services were performed and 
different dates the plaintiff received 
payments account. brought 
this suit recover balance 
amounting $2,801.16. The court 
held that could recover, saying: 


That respondent (plaintiff) 
formed legal services for appellant 
(defendant) cannot gainsaid. Re- 
spondent was retained appellant’s 
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services. Appellant’s attorney fact 
acknowledged for his principal the 
correctness the account rendered 
the respondent. virtue the 
power attorney executed the 
appellant, the agent, Allen, was 
authorized employ, hence pay for 
the services rendered, attorney. 
How otherwise could Allen, who was 
not attorney law, prosecute, 
behalf his principal defend for 
her, actions which was anticipated 
would, and was expressly em- 
powered to, institute and 

Services were rendered appellant 
the respondent the request 
appellant’s agent, who had full author- 
ity employ the attorney. Also, the 
agent was authorized the power 
attorney acknowledge the appel- 
lant’s indebtedness therefor 
pay the same. Allen was acting with- 
the scope his authority, hence 
the agreement made him for his 
principal was the agreement the 
principal. 


CONDITIONAL SALES 


Wrongful Seizure Car Sold Under 
Conditional Sales Contract 
General Motors Acceptance Corpora- 
tion Sanders, Supreme Court 
Arkansas, Rep. (2d) 1087 

Sanders purchased automobile 
from dealer named Harton. 
the time Sanders signed 
sales contract. was allowed 
credit $500 for old car and 
was pay balance $491, pay- 
able the rate $41 per month, 
for eleven months, and the end 
the year twelfth payment 
$40. The contract contained 
provision reserving title the seller 
until the balance the purchase 
price should fully paid and giv- 


ing the seller the right retake 
the car upon default. Sanders 
made two payments $41 
Harton and third payment 
$31, leaving balance $10 due 
the third installment. 


The sale contract, which was not 
negotiable instrument, was as- 
signed Harton the General 
Corporation. 
That company seized the car and 
claimed due the contract, 
crediting the proceeds the sale 
the balance due the purchase 
price. Before the car was taken 
from Sanders offered make 
his past-due payments, provided 
was given credit for the three pay- 
ments made Harton. 


this action the General 
Motors Corporation 
against Sanders, the latter contended 
that was not default when the 
car was seized for the reason that 
should have been credited with the 
payments which made Harton. 
was Sanders’ contention that the 
contract, filled Harton, 
bore the wrong date. was dated 
May 19, 1930. Sanders argued 
that the contract should have been 
dated the date was made, 
January 1930, and that had 
been correctly dated would have 
called for only twelve monthly pay- 
ments from January 1930. 
cording Sanders’ argument the 
three payments made Harton, 
the contract had borne the cor- 
rect date, would have been three 
the twelve payments provided for 
the contract. the contract 
stood called for twelve payments 
addition the three payments 
made before the date thereof. 
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Harton contended that the con- 
tract bore the correct date; that 
the dating the contract had been 
postponed that the deferred pay- 
ments would cover only one year; 
that this was done because the 
General Motors Acceptance Corpo- 
ration would not buy contract 
providing for payments extending 
beyond year. question 
fact was presented whether 
there was agreement 
contract sale whereby Sanders 
was make three payments 
addition the twelve provided for 
the sales contract. The jury 
found that there was not such 
agreement. jury further found 
that the acceptance corporation 
refused accept the past-due pay- 
ments and seized the car and sold 
without right do. Sanders 
was awarded judgment against the 
acceptance corporation for damages 
for the corporation’s wrongful con- 
version the car. Upon appeal 
the judgment was affirmed, the 
court writing the opinion 
follows: 


have said, the contract was 
assignable, but not negotiable, and 
any defense which could have been 
made suit thereon Harton 
could also made against his as- 

According the recitals the 
contract sale, only twelve pay- 
ments were contemplated after the 
delivery the car, and ad- 
mitted that three payments had been 
made less $10; but 
that these three payments were 
made addition the twelve 
monthly payments required the 
contract. According Sanders, there 
was error the number de- 
ferred payments recited 
contract, and the controversy arose 
out the act Harton inserting 


date after the contract 
signed Sanders contrary the 
facts and the agreement the 
parties. the case Pictorial Re- 
view Co. Rosen, 171 Ark. 719, 
285 385, very similar ques- 
tion arose, and was there said: 
“In such cases this court 
ognized that, where the party who 
was trusted write the contract 
omits some its terms, inserts 
provisions not agreed 
parties, such conduct constitutes fraud, 
and makes the contract void.” (Citing 
cases. 

If, the jury has found, the com- 
pany refused accept the past-due 
payments and seized the car and sold 
liable for damages for the wrongful 
conversion; the measure thereof being 
the actual market value the car 
(and not the price for which the com- 
pany sold privately), less the un- 
paid purchase price. Roper Whole- 
sale Grocery Co. Faver, Ga. App. 
Goggan Bros. Garner (Tex. Civ. 


Damages appear have been as- 
sessed Sanders’ favor conformity 
with this rule, and, the testimony 
sustains the finding that the car was 
wrongfully seized and sold, the judg- 
ment the court below 
affirmed, and ordered. 


Contract Invalid Against Trustee 
Bankruptcy 
Chinese Temple Restaurant Co., 
United States District Court (N. 
Ohio), Fed. Rep. (2d) 945 
The Chinese Temple Restaurant 
Company was adjudicated bank- 
rupt, and thereupon the Hobart 
Manufacturing Company filed 
petition reclamation seeking 
have specific lien declared upon 
certain equipment covered 
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conditional sales contract executed 
favor the Hobart Company 
the restaurant company. The 
contract question had affidavit 
separate sheet paper at- 
tached means two wire 
staples, which could bent back 
that the affidavit might easily 
released from the contract. Both 
the contract and the affidavit bore 
the recorder’s stamp, indicating that 
they were filed February 24, 
1930. The recorder’s number was 
placed only the sheet bearing 
the affidavit. 


The right the Hobart Com- 
pany lien depended upon 
whether the contract was properly 
filed accordance with section 8568 
the General Code Ohio. This 
section provides that such contracts 
“shall void all subsequent 
purchasers and creditors un- 
less the conditions are evidenced 
thereon, under oath, made the 
with the county recorder. 


The referee bankruptcy held 
that the statute had not been com- 
plied with, writing his report 
follows: 


Columbus Merchandise Co. 
Kline (D.C.) 248 296, Judge 
Sater held that the requirement 
the chattel mortgage statute requiring 
filing not complied with filing 
contract with brass 
eners; the court goes say that 
the Ohio statutes require strict com- 
pliance prevent fraud and removal 
papers from cover, and was 
held. The court also remarked that, 
the paper containing the affidavit 
could without mutilation 


the original mortgage, there was 
failure comply with the statute. 

the case bar, would appear 
that the affidavit could removed 
without such mutilation, and, Judge 
Sater’s ruling this statute appears 
binding precedent, the holding 
that the present case the peti- 
tioner has not complied with the 
statute, and the conditional sales con- 
tract invalid against the trustee 
bankruptcy. 


order the referee was 
entered denying the petition the 
Hobart Company and that company 
filed petition for review. The 
court, upon review the referee’s 
order, confirmed the order, saying: 


The blank which indorsed the 
sworn statement the unpaid sum 
contract from that containing the 
conditions and executed the parties. 
The sworn statement here not 
the instrument, and could readily 
removed without mutilation. reason 
appears why the statement affidavit 
was not placed the instrument, 
required section 8568, General 
Code Ohio. There nothing 
the affidavit that identifies with the 
contract executed, except that 
fastened thereto wire staples and 
bears the same filing date the 
neither number nor 
hour filing appears the contract. 


That other considerations the 
facts were decisive Columbus Mer- 
chandise Co. Kline (D.C.) 248 
296, does not alter the rule nor leave 
doubt the exacting requirements 
the Code. Every departure from clear 
and express provisions enacted for 
safeguarding against fraud weakens 
the force the law and creates 
intended. Where the language 
the statute plain and unambiguous, 
there should need for straining 
interpretations. 
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CORPORATIONS 


Transfer Stock Certificate 
Forged Indorsement 
Fiala Connecticut Electric Service 
Co., Supreme Court Errors Con- 
necticut, 158 Atl. Rep. 211 

The plaintiff brought this action 
against the Connecticut Electric 
Service Company defendant 
recover damages for the wrongful 
transfer the plaintiff’s stock 
certificate. The plaintiff alleged 
that was the owner shares 
stock the defendant corpora- 
tion, which stood his name the 
corporation’s books and for which 
held the certificates; that the 
certificate was wrongfully taken 
from his possession and presented 
agents the defendant com- 
pany, who negligently and wrong- 
fully transferred the stock and 
issued new certificate therefor 
Roger Watkins; that the cer- 
tificate was taken from his posses- 
sion without his knowledge con- 
sent and without negligence his 
part and without his having given 
any authority deliver indorse 
the certificate for transfer. 


appeared that the indorsement 
the certificate was made the 
plaintiff’s wife. She delivered the 
Watkins Company part pay- 
ment for purchase her 
certain shares stock com- 
pany promoted Watkins 
Company and known the Na- 
tional Associated Investors’ Com- 
pany. This stock proved 
worthless. 


The defendant contended that the 
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plaintiff’s conduct permitting his 
wife deal with his property 
several occasions and have access 
the certificate, which was kept 
bureau drawer his home, 
was negligent conduct. The court 
held that the loss was not the 
natural probable result the 
plaintiff’s conduct this respect, 
but was caused the defendant’s 
failure observe its duty trans- 
fer the stock only upon authoriza- 
tion the holder his duly 
authorized attorney. The defend- 
ant, transferring the certificate 
indorsed one other 
registered owner and without his 
authorization, was held obliged 
restore the stock him. 

holding that the plaintiff was 
entitled recover the court said: 


The present suits rest 
provisions our statute: “Title 
certificate and the shares repre- 
sented thereby may 


delivery the certificate 


indorsed either blank speci- 
fied person the person appearing 
the certificate the owner 
the shares represented thereby, 
delivery the certificate and 
separate document containing writ- 
ten assignment the certificate 
power attorney sell, assign 
transfer the same the shares 
represented thereby, signed the 
person appearing the certificate 
the owner the shares repre- 
sented thereby.” General Statutes, 


Kresel Goldberg, 111 
Conn. 475, 477, 150 693. These 


company evidence, contain upon 
their face the provision that the cer- 
tificate the books 
the company the holder hereof 
person duly authorized at- 
torney, upon the surrender 
certificate properly endorsed.” The 
remedy for unauthorized transfer 
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also statutory: “If the delivery 
certificate was made without 
authority from the owner after the 
owner’s death legal incapacity, the 
possession the certificate may 
reclaimed and the transfer thereof 
rescinded unless the certificate has 
been transferred purchaser for 
value, good faith, without notice 
any facts making the transfer 
wrongful, the injured person has 
elected waive the injury has 
been guilty laches endeavoring 
enforce his General Stat- 
utes, 3436. The forgerous act 
the wife this case conferred 
power upon the defendant make 
the transfer. The defendant’s officers 
have the custody its books, and 
the responsibility theirs see 
that every transfer their shares 
legally and properly made. Such 
transfer can only made the 
stockholder whose name appears 
the certificate presented, some 
one acting under valid power 
attorney executed such stockholder, 
other legal authority. the 
cers are doubt the identity 
the owner and the party signing 
and presenting the for 
power attorney which presented 
with appearing upon the certificate, 
they are entitled refuse the transfer 
until the identity the party the 
genuineness the power are estab- 


lished. 


Chattel Mortgage Executed Gen- 
eral Manager Valid 
National Surety Co. Wingate, Su- 
preme Court Oklahoma, Pac. 
Rep. (2d) 376 

The National Surety Company 
obtained judgment against the 
McAlester-Adamson Coal Company, 
was issued and levied hoisting 
engine belonging the corpora- 
tion. sale the property, 


however, could had under the 
levy because the defendant Amelia 
Wingate claimed superior lien 
the property virtue chattel 
Wingate general manager the 
corporation. The plaintiff brought 
action for the purpose deter- 
mining the defendant’s interest 
the property. 

The judgment was favor 
the defendant and the plaintiff ap- 
pealed, contending that the chattel 
mortgage was void for the 
reason that Wingate, 
manager the corporation, had 
authority execute mortgage 
its property. The court held 
that while general rule 
agent corporation has 
implied power borrow money 
behalf the corporation, 
sell, mortgage, pledge, otherwise 
dispose its property, the corpo- 
ration may expressly impliedly 
authorize its general manager 
do. 


this case appeared that 
upon the organization the cor- 
poration general resolution was 
passed the board directors 
authorizing Wingate, its general 
manager, borrow money whenever 
necessary the proper conduct 
the business the corporation and 
execute mortgages the cor- 
porate property secure the loans. 
The mortgage this case was exe- 
cuted Wingate good faith 
security for loan $7,000 paid 
the corporation the plaintiff. 
The money borrowed, appeared, 
was used the corporation 
discharge pre-existing debt. 
also appeared that Wingate, 
general manager, frequently, with 
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the knowledge and consent the 
corporation, borrowed money its 
behalf. 

was held that the evidence was 
sufficient sustain finding that 
Wingate was authorized the cor- 
poration execute the mortgage 
and that therefore 
Accordingly the judgment favor 
the defendant was affirmed. 


INSURANCE 


Company Liable Theft Policy 


General Finance Co. Louisiana, 
Universal Automobile Insur- 
ance Co., Court Appeal Louisiana, 
139 So. Rep. 

The plaintiff finance company 
held chattel mortgage 
sum $1,057.72 Gardner 
automobile owned Michael 
Cross. The car was stolen and 
plaintiff brought suit against the 
defendant insurance company, claim- 
ing that was the beneficiary under 
theft insurance issued the 
defendant Cross December 10, 
1929, covering the stolen automo- 
bile. The defense was that the 
policy was null and void because 
was fraud. The 
defendant alleged that the insured 
material character, 
tuted breach warranties; that 
the false statements were made for 
the purpose inducing the defend- 
ant issue the policy; that had 
the defendant known that the state- 
ments the insured were untrue, 
the policy would not 
issued. alleged misstatement 
was the effect that the car in- 
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sured was new 
during December, 1929, for $2,195, 
when fact the car was second- 
hand one purchased during Novem- 
ber, 1929, for the sum $1,550. 

appeared that the car was 
used car purchased Cross 
November 16, 1929, for the sum 
chattel mortgage, given Cross, 
for part the purchase price was 
assigned the plaintiff finance 
company. This company urged 
Cross obtain insurance the 
car. requested his friend, Black, 
who was automobile salesman 
and had formerly been insurance 
salesman, place the insurance for 
him. Black’s suggestion the 


insurance was placed through his 
friend, John Maher. 


Maher inspected the car and 


issued the policy question 
December 10, 1929. The premium 
was paid December 12th and 


the car was stolen from the drive- 


way Cross’ home December 
14th. 

Maher testified that Black told 
him that the car was new one 
purchased December, 1929, for 
$2,195; that wrote down the 
information Black gave 
him; that and Black looked 
the car order obtain the serial 
and motor numbers; that inspec- 
tion the engine and the car con- 
vinced him that was new car; 
that, relying Black’s representa- 
tions, caused the policy 
issued for the sum $1,500. 
admitted that fixed the amount 
the insurance. 

Black denied that stated that 
the car was new car and that 
had been purchased Cross dur- 
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ing December, 1929, for $2,195. 
testified that told Maher that 
the car was delivered for that price 
December, 1929. also testi- 
fied that the time and Maher 
examined the car the speedometer 
showed that had traveled approxi- 
mately 2,000 miles, and therefore 
could not have been new car. 
The judgment the trial court 
was favor the defendant 
the ground that was Cross’ duty, 
when the policy came into his pos- 
session, read and advise 
the insurance company errors 
failure deprived him and 
likewise the plaintiff all rights 
under it. Upon appeal the judg- 


ment was reversed and judgment 
rendered favor the plaintiff 
for the amount its mortgage. 


The appellate court held that the 
burden establishing the defense 
that the policy was void because 
obtained fraud was upon the 
defendant and that had failed 
establish the defense. The court 
further held that Cross’ failure 
read the policy and discover the 
error did not deprive him the 
finance company the right 
enforce the policy, since the insured 
had the right rely upon the pre- 
sumption that the policy was 
accordance with his application. 


Credit Insurance Policy Covers Ac- 
counts Due When Claim Filed 
Shawmut Coal Coke Co. Ameri- 
can Credit-Indemnity Co. New 
York, New York Supreme Court, 254 
Supp. 818 

The defendant indemnity com- 
pany issued the plaintiff com- 
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pany policy credit insurance 
which guaranteed plaintiff 
“against loss amount not 
exceeding $25,000.00 due the 
insolvency, defined, 
debtors, which insolvency shall 
occur within the term beginning the 
day February, 1929, and 
ending the day January, 
1930, and which loss shall result 
from the indemnified’s bona fide sales 
coal and coke during said term 
and delivered the usual course 
business.” 

During the latter months 1929, 
the plaintiff sold and delivered 
the Penn Coal Company coal 
the amount $17,830.92. the 
terms the sale, payment for 
various shipments became due 
the 20th the second month fol- 
lowing shipment, but the plaintiff 
had the option accepting the 
debtor’s note, due thirty, sixty 
ninety days thereafter. 

January 30, 1920, the plain- 
tiff notified the defendant 
claim for the amount the sales 
the Penn Coal Company and 
sent the account the defendant 
for collection. Included the 
claim was note dated October 20, 
1929, for $4,000, due February 23, 
1930, given the Penn Company 
the plaintiff. The note was 
payment the August account and 
part payment the October 
account. This note the defendant 
collected, remitting the proceeds 
the plaintiff. The claim also in- 
cluded note $4,000, given De- 
cember 1929, dated November 20, 
1929, and payable March 23, 1930. 
This note was for the September 
account and for part the October 
account. note was given for 
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the November account $6,134.70. 
This account was due January 
30, 1930, and was included the 
claim filed the plaintiff. The 
December account $4,696.32, 
which was not due until February 
20, 1930, was also included the 
claim. 

There was question the 
note due February 23, 1930, that 
having been collected the de- 
fendant. contended 
that was liable only for the 
November shipments and the balance 
the October sales. The court 
upheld the defendant’s contention, 
deciding that under the policy the 
defendant was liable 
amounts due the time accounts 
were turned over for collection. 
The court directed judgment for 
the plaintiff for the amount 
the November sales and the balance 
$9,134.70 With reference the 
defendant’s 
wrote follows: 


Clearly, subdivision article III 
the contract had mind protection 
both the insured and insurer. 
claim was not paid when due, the 
insured could protect itself declar- 
ing insolvency the item and 
turning over the insurer for 
collection. The insurer could protect 
itself proceeding immediately with 
esential, establish loss reason 
insolvency, within the meaning 
this subdivision, that the amount 
due the time was turned over 
for collection. This was not true 
the note maturing March, 
nor the sales, payment for which 
could not enforced until February. 
Carried its logical conclusion, the 
plaintiff would make this policy, 
not one protecting against the in- 
solvency its debtors, but practically 
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one guaranteeing all sales made 
within the policy term, provided there 
was any sale which had not been paid 
the 20th the second month fol- 
lowing, and even that sale was 
represented note thirty, sixty, 
ninety days, not then due. Such 
construction would make new 
contract for the parties. The policy 
seems perfectly clear, and under 
the plaintiff has recourse against 
the defendant for either the note 
$4,000 the sales December, be- 
cause, when those two items were 
included the claim filed January 
30th, they were not then due, and 
consequently did not fall within the 
purview subdivision 14. 


LIBEL AND SLANDER 


Railroad Liable for Roadmaster’s 
Slander 

Texas New Orleans Rd. Co. 

Tolbert, Court Civil Appeals 

Texas, Rep. (2d) 361 
falsely charge section boss with 
“gambling the company’s time” 
and the railroad company can 
held liable damages for such 
slander. 

this case appeared that the 
plaintiff, section boss the em- 
ploy the defendant railroad com- 
pany, 1:20 was sitting 
the edge car belonging the 
defendant company and that 
number negro laborers, working 
under the plaintiff, were engaged 
throwing dice the car. Riess, 
the roadmaster, unexpectedly ap- 
peared and openly charged the 
plaintiff with gambling the com- 
pany’s time. The plaintiff was 
discharged two days later. did 


not appear that the plaintiff was 
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participating the game that 
the negroes were, fact, gam- 
bling. Furthermore, appeared 
that the plaintiff and his men were 
their own time since, having 
worked overtime the day before, 
they were entitled extra half 
the occurrence. 

verdict the sum $2,500 
against the railroad company was 
sustained the appellate court, 
the court saying its opinion: 

contended that the communica- 
tion was privileged. privileged com- 
munication one made the course 
cause, and for the proper motives. 
Appellant (defendant) argues that the 
charge was one not crime but 
effect was charge loafing his 
job, and time which belonged 
his employer. that true, why 
was the appellee charged with crime 
instead loafing wasting the time 
the employer? The gist the 
charge was gambling, and whether 
the time the railroad company 
added nothing to, nor took anything 
from, the heinousness the offense. 
That was gratuitous and malicious 
charge apparent from the fact 
that Riess (the roadmaster) refused 
file complaint against appellee. 
The causes difference between Riess 
and the appellee (plaintiff) showed 
that bad feeling had been engendered 
between them and justified the jury 
finding that Riess had been actuated 
malice making the charge. 
due regard for the rights appellee 
would have prompted hearing 
which appellee would have been per- 
mitted give his explanation the 
circumstances. This was not done. 
The second and third errors involve 
the same contentions those made 
the first and overruled. 

The charge was made the 
presence the section hands with 
appellee the time, and that was 
publication the language, and 


apparent that had spread with 
the speed that always made 
slander, because less than week 
the people Grange showed 
acquaintanceship with it. Those cit- 
izens, however, recognized the falisity 
and asked that appellee rein- 
stated his position section fore- 
man. This was refused and the vice- 
president reiterated the charges, and 
expressed his belief that the charges 
were 

The charge made Riess and 
sustained necessarily brought the 
discharge appellee. matter 
the main offense was loafing, carried 
the laws Texas, which placed 
stigma upon reputation built 
years faithful service. The 
people among whom appellee had 
lived for years respected him, and 
sought obliterate the stain upon 
his reputation made Riess and 
other officers appellant. 
admitted his testimony that told 
numbers persons that appellee had 
been discharged for gambling. 
had not told the circumstances, but 
willfully and maliciously circulated the 
slander. Appellee showed damages 
more than sufficient 
amount the judgment. 


SALES 


Acceptance Must Conform Terms 
Offer 
Bank Marianna Gandy, Court 
Appeal Louisiana, 139 So. Rep. 
675 

The acceptance offer 
purchase stock must conform all 
material points the terms the 
offer. Otherwise, there legal 
acceptance and consequently con- 
tract. this case was held that 
offer buy certain shares 


stock “immediately” the owner 
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would send them care certain 
bank not accepted sending 
care another bank and notifying 
the proposed purchaser 
nearly three weeks later. 


December 6th, the defendant, 
answering letter which the 
plaintiff offered sell certain stock 
for $750 offered buy the stock 
question for $660 immediately 
sent the Guardian Finance 
Company. The plaintiff wrote 
the defendant December 24th 
saying that the offer had been ac- 
cepted and that the shares had been 
sent the Guaranty Bank Trust 
Company. The defendant refused 
carry out the purchase. The 
plaintiff sold the stock for $500 
and sued the defendant for the 
balance $160. holding that 
the plaintiff could not recover the 
court said: 


Plaintiff, his offer sell the 
stock for $750, restricted the offer 
immediate acceptance. This offer 
was not accepted, but defendant made 
his offer two things: Immediate 
acceptance and that sent the 
Guardian Finance Company, Incor- 
porated. The record discloses that 
neither the two conditions de- 
fendant’s offer were accepted com- 
plied with plaintiff. did not 
send the stock the Guardian Finance 
Company; neither does the record dis- 
close that was sent anywhere im- 
mediately. Article 1805 the Revised 
Civil Code reads follows, and con- 
trols this case: ‘The acceptance 
form contract must all 
things conformable the offer; any 
condition limitation contained 
the acceptance that which formed 
the matter the offer, gives him, 
who makes the offer, the right 
withdraw 

There never having been contract 
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between plaintiff and defendant, there 
could not breach. 


Misrepresentation Sale Stock 


Shine Dodge, Supreme Judicial 
Court Maine, 157 Atl. Rep. 318 
The plaintiff Julia Shine pur- 

chased from the defendant Ruth 
Dodge number shares stock 
the Sagadahoc Fertilizer Com- 
pany. The plaintiff, finding that 
quently brought action against 
the defendant recover damages 
the ground that the defendant 
made fraudulent representations 
the sale stock. The plaintiff 


buy the aforesaid stock the Sagada- 


intent deceive the plaintiff the 
defendant falsely represented her 
that she would guarantee her that 
she would get dividends both the 
common and the preferred stock, and 
further inducement the said 
plaintiff purchase said stock, and 
with intent deceive the plaintiff the 
said defendant falsely represented 
her that the stock that the plaintiff 
herein owned the Central Maine 
Power Company, amounting over 
fifteen thousand dollars ($15,000) was 
not good stock that the 
Sagadahoc Fertilizer Company; that 
the Sagadahoc Fertilizer Company 
was good financial standing and 
that its stock was better than the 
stock the Central Maine Power 
Company, and paid more dividends; 
and the said defendant with intent 
deceive the plaintiff further falsely 
represented the plaintiff, and 
inducement for her buy said 
stock the Sagadahoc Fertilizer Com- 
pany, that she had forty thousand 
dollars ($40,000) her own money 
stock the Sagadahoc Fertilizer 
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Company and that she would not have 
put her forty thousand dollars ($40,- 
000) into the stock the Sagadahoc 
Fertilizer Company had she not known 
that was all right, and that the 
said company was all right, and that 
was sound financially. 


The plaintiff further alleged that 
the stock purchased was fact 
worthless, that the company was 
insolvent the time the plaintiff 
purchased the stock, and that the 
plaintiff relied the defendant’s 
false representations and was de- 
ceived them. 


The defendant interposed de- 
murrer, pleading effect that the 
plaintiff’s allegations did not state 
cause action. demurrer 


was sustained and the plaintiff ex- 
cepted the ruling sustaining it. 


The question raised the ex- 
ception was whether the defendant’s 
material fact. The defendant 
contended that statements 
amounted nothing more than 
expression her opinion 
the merits the stock, and that 
action cannot based upon 
mere statement opinion. 

The court held that the only 
statement which might 
sidered something more than 
expression opinion was the state- 
ment the effect that the corpo- 
ration was sound financially. The 
court held that this statement, when 
considered connection with the 
surrounding circumstances, might 
construed statement fact 
rather than expression opin- 
ion. The court further held that 
since was impossible determine 
the exact nature the statement 
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until evidence was taken showing 
the circumstances 
under which the representation was 
made, could not held 
ruling demurrer that the rep- 
actionable deceit. Accordingly 
was held that the demurrer should 
not sustained and that the excep- 
tion the ruling the trial court 
should sustained. 


Dealers’ Liability Contract with 
Finance Company 


Supreme Court Washington, 
Pac. Rep. (2d) 990 


The defendant, automobile 
dealer, entered into contract with 
the plaintiff, finance company. 
The contract contained the follow- 
ing provisions: 


Dodge Brothers Credit Purchase Plan 
Dealer’s Agreement 
Cornell, Wash. February 24th, 1928. 
To: Corporation, San Francisco. 
Part 

(1) Consideration your pur- 
chasing from from time time 
acceptable installment obligations 
purchasers whom have delivered 
new used passenger and commercial 
cars (excluding Busses) covered 
conditional sale contract (herein called 
us, such obligations being sold and 
out Recourse” without our endorse- 
ment thereon. 

(2) agree that you are 
obliged repossess foreclose upon 
any such automobiles for non-payment 
any installment for any other 
reason, that will assist you 
every possible way obtain repos- 
session such automobiles and that 
will purchase each such automobile 
from you place repossession (in 
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case conversion purchaser you 
are deliver car our place busi- 
ness) and pay you the unpaid balance 
the obligation held you. 
any such automobiles shall have suf- 
fered material collision damage, you 
shall cause such damage re- 
paired shall make reasonable allow- 
ance repair such damage. 

(3) You agree that our net losses, 
any, arising out the resale 
cars repurchased us, out the 
total number financed with you 
each complete 12-month period follow- 
ing the date hereof, shall not exceed 
per cent. the total amount 
obligations purchased you from 
during the same period, being how- 
ever mutually agreed, that the total 
amount obligations purchased 
you from shall event 
deemed less than $25,000.00, 
far the application this 
limitation concerned. Losses” 
shall mean the difference between the 
total sales price all such cars 
and the amounts 
we’ paid you therefor plus our actual 
cost putting such cars salable 
condition. 


Subsequently September 
1929, the defendant sold Dodge 
automobile under contract 
conditional sale Snelling. 
The purchaser agreed pay 
$1,600.92, eighteen monthly pay- 
ments $88.94 each. The defend- 
ant thereupon assigned 
ditional sale contract the plain- 
tiff. Snelling failed maintain 
the contract good standing and 
the plaintiff repossessed the car. 

The plaintiff demanded the 
car and pay the plaintiff the 
unpaid balance due the contract 
between the defendant and Snelling. 
The defendant failed purchase 
the car and the plaintiff brought 
suit. 


The plaintiff alleged that the 
car purchased Snelling had been 
damaged wreck and that the 
plaintiff had repaired it. The plain- 
tiff further alleged that there was 
balance due the contract 
$1,600.92; that because the de- 
fendant’s failure purchase the 
car from the plaintiff, the latter 
had sold the car for the sum 
$750, that being its reasonable 
market value. The plaintiff asked 


judgment for the sum 


the balance remaining due ac- 
count the purchase price the 
after crediting thereon the 
$750 received the plaintiff 
the proceds the sale the car. 
The defendant his answer alleged 
that the car was reasonably worth 
$1,200, $450 more than the sum 
for which the plaintiff sold it, and 
further alleged that the plaintiff 
had right sell the car any 
third party. 

Judgment was entered favor 
the plaintiff and the defendant 
appealed. The appeal 
the contention that under the 
third paragraph the contract 
between the plaintiff and the de- 
fendant the defendant could not 
held liable the plaintiff any 
sum greater than $625, per 
cent. $25,000, the minimum speci- 
fied the contract, and that judg- 
ment should reduced $625. 
The court held that since there was 
nothing show the total amount 
the contracts sold the defend- 
ant the plaintiff during the 
twelve-month period, the course 
which the conditional sale con- 
tract was assigned the plaintiff, 
and since there was evidence 
show that the defendant suffered 
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any net loss during that period, 
the defendant could not avail him- 
self the third paragraph the 
contract. court further held 
that since the defendant had failed 
plead prove any facts tending 
excuse his failure purchase 
the car from the plaintiff accord- 
ance with his contract, the defend- 
ant was liable the plaintiff for 
the balance the purchase price. 
Accordingly the judgment favor 
the plaintiff was affirmed. 


Destruction Goods Before Delivery 
Sulmock Furniture Manufacturing Co. 
Spitz, California District Court 
Appeal, Pac. Rep. (2d) 354 
The plaintiff contracted manu- 
facture and sell the defendants 
200 radio cabinets. The contract 
provided for the payment cash 
delivery and that title should 
not pass until the purchase price 
was paid. After small number 
the cabinets had been delivered 
the plaintiff refrained from making 
further deliveries because payment 
was not forthcoming. The plaintiff 
brought suit against the defendants 
for the agreed purchase price, which 
was $5,400, less payment ac- 
count $740. 
During the 
action the 


pendency 
balance 
the goods were 
possession such goods were totally 


destroyed fire. The plaintiff 
received from various insurance 
companies the sum $3,400 


reimbursement for its loss. 
The trial court held that the 


plaintiff was entitled judgment 


the sum $1,260, that sum 
being the difference between the 
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purchase price, less the cash pay- 
ment, and the sum received the 
plaintiff from the insurance carriers. 
The court determining the dam- 
ages applied the measure damages 
provided for subdivision 
section 3311 the California Civil 
Code, existed prior the 
adoption the Uniform Sales Act. 
This section provided for damages 
equal “the excess, any, the 
amount due from the buyer, under 
the contract, over the value the 

The defendant appealed from the 
judgment. The 
affirmed the judgment, stating its 
reasons for the affirmance the 
following paragraphs quoted from 
the opinion: 


Appellant (plaintiff) contends that 
since the money received from its 
insurance carriers was derived the 
fruits its separate contract with 
the said carriers, respondent had 
legal beneficial interest therein. 
matter law, this contention may 
conceded, but the correctness 
the trial court’s finding way 
thereby impaired. For, previously 
pointed out, title the goods had 
not passed, and such case the 
measure damage adopted the 
court was the only one open it. 
California Packing Corp., Cal. 
App. 132, page 139, 220 1078, 
1081: “Where title property con- 
tracted for has not passed, the vendor 
upon breach can have cause 
action upon the contract for the pur- 
chase price, his remedy such case 
being controlled section 
the same Code [Civ. Code], which 
establishes the measure damages 
where title goods sold remains 
the seller. The latter section further 
provides that the event that prop- 
erty the subject sale not dis- 
posed the vendor accordance 


with section 3049 the same Code, 
the damages shall the excess, 
any, the amount due from the buyer 
under the contract over the value 
the seller, together with the excess, 
any, the expenses properly in- 
curred carrying the property 
the market over those which would 
have been incurred for the carriage 
thereof the buyer had accepted it. 
The vendor may may not sell the 
goods, the advantage complying 
with the privilege given him being 
that such case the price obtained 
conclusive evidence their 
—citing authority. 

The value these goods plain- 
tiff while its possession after the 
defendant’s breach the contract was 
the amount derived from the insur- 
ance companies. For, unless held 
title the goods, did, would 
have had insurable interest them, 
and consequently right the pro- 
ceeds received upon their destruc- 
tion. far they tend estab- 
lish the value the goods plaintiff 
after defendants’ breach the con- 
tract, the fire and insurance payments 
resultant therefrom were, for all prac- 
effect that which would have been 
established sale thereof. 


Delay Giving Notice Breach 
Warranty 
The Patterson Foundry Machine 
Co. Williams Lacquer Co., 
Supreme Court Rhode Island, 153 
Atl. Rep. 721 
The plaintiff sold the defendant 
three mills for grinding lacquer. 
The mills were delivered Septem- 
ber, 1926. The defendant made 
complaint about the mills until the 
latter part March, 1927, when 
complaint was made that when the 
‘opened discharge the lacquer, 
small portions pigment which 
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had collected under the edge 
the door, dropped into the lacquer 
and ruined the finished product. 
June 1927, the defendant 
wrote the plaintiff stating that 
had decided rescind the con- 
tract. 

The plaintiff subsequently brought 
this action recover balance 
due notes given the defendant 
for the purchase price the mills. 
The defense was breach war- 
ranty. The defendant sought 
explain its delay giving notice 
the defect the mills show- 
ing that did not attempt grind 
with them until sometime March, 
1927, although the machines were 
installed and ready for use not later 
than November 22, 1926. 

The trial court, finding that while 
the mills were not the con- 
tract the defendant had failed 
either rescind the contract give 
notice breach warranty 


reasonable time, decided 


favor the plaintiff. The defend- 
ant excepted the decision, but 
the higher court held that judgment 
should entered favor the 
the Rhode Island statutes the 
effect that if, after the acceptance 
goods, the buyer fails give 
notice the seller the breach 
any promise warranty within 
reasonable time after the buyer 
knows, ought know, such 
breach the seller shall not liable 
therefor. The court was the 
opinion that the evidence warranted 
finding that the defendant had 
failed give notice the breach 
warranty within reasonable 
time. the opinion the court 


wrote 
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The defense based primarily 
the provisions section 309, 
there breach warranty the 
seller, the buyer may, his election— 
(a) Accept keep the goods and 
set against the seller the breach 
warranty way recoupment 
diminution extinction the 
price.” Said section must read 
connection with section 307, 
the absence express implied 
agreement the parties, acceptance 
the goods the buyer shall not 
discharge the seller from liability 
damages other legal remedy for 
breach any promise warranty 
the contract sell the sale. 
But, if, after acceptance the goods, 
the buyer fail give notice the 
seller the breach any promise 
warranty within reasonable time 
after the buyer knows, ought 
know, such breach, the seller shall 
not liable therefor.” 

are the opinion that the evi- 
dence clearly warranted the finding 
that the defendant failed give notice 
the plaintiff the breach war- 
ranty within reasonable time after 
the defendant knew ought have 
known the breach. 


Buyer Bound Contract 


Loose Flickinger, California District 
Court Appeal, Pac. Rep. (2d) 
517 

The plaintiff contracted pur- 
chase the defendant 500 cases 
dates. Before the contract was 
entered into the defendant’s repre- 
sentative showed the plaintiff 
sample the dates and invited him 
the cold storage warehouse 
for the purpose inspecting and 
examining the dates. The plaintiff 
went the warehouse, examined the 
shipment dates, and three days 
later entered into the contract. The 
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contract called for “five hundred 
(500) cases 1927 crop ‘Sayers’ 
Dates T.G.&Co. Brand per 
samples inspected the Growers 
Cold Storage Company.” 

Pursuant the contract cases 
were delivered and paid for. There- 
after the plaintiff, claiming that 
the dates delivered were 
ferior quality and inferior all 
respects the samples, brought 
action for damages and the rescis- 
sion the contract. The defend- 
ant filed cross-complaint seeking 
damages for breach the contract. 

Upon the trial the 
sought show that the dates de- 
livered were inferior the samples 
originally exhibited him, but 
refused state whether there was 
any difference between the dates 
delivered and those inspected 
the warehouse. The trial court 
found that the dates were purchased 
the plaintiff result the 
inspection the warehouse and 
that the plaintiff had not relied 
upon any alleged warranty upon 
the part the defendants. Judg- 
ment was entered for the defend- 
ants. Upon appeal the judgment 
was affirmed, the appellate court 
holding that the evidence was suf- 
ficient sustain the trial court’s 
findings. holding the court 
said: 

Appellant’s (plaintiff’s) attacks upon 
the trial court’s findings and rulings 
upon evidence all center around appel- 
lant’s contention that this was sale 
made with reference the original 
sample, and that respondents (defend- 
ants) thereby warranted the bulk 
equal that sample. Civ. Code, 
1766. find merit appel- 
lant’s contention. order con- 


rise warranty, must appear 


that the parties contracted solely with 
reference the sample exhibited. 
Cor. Jur. 416. Here, even though 
sample was originally exhibited, appel- 
lant was given the opportunity in- 
spect the bulk and availed himself 
that opportunity. our opinion the 
evidence was ample sustain the 
court’s findings that the sale re- 
sulted from said inspection 
from reliance any warranty express 
implied and the maxim caveat 
emptor was properly applied. 


SHIPPING 


Failure Give Notice Damage 
The Cherea; Schnell Navigazione 
Libera Triestina A., United States 
Circuit Court Appeals, Fed. 

Rep. (2d) 926 
bill lading covering ship- 
ment onions contained the follow- 
ing clause: 


Notice any claim must 
given writing the consignee 
within hours after the landing of, 
failure the Carrier deliver, 
said goods. When the goods are not 
delivered the time for giving notice 
shall commence from the date de- 
parture from the port destination. 


The onions spoiled during the 
voyage, and some them were 
thrown overboard before the ship 
arrived the point destination, 
New York. Some the onions 
were condemned the board 
health upon the wharf and some 
were carried away. 

The consignees the shipment 
brought suit libel against the 
ship for damage the onions. 
appeared that they had notice 
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the ship’s arrival and were present 
the beginning the outturn, 
which was completed before Janu- 
ary 12th. The left New York 
that date but written notice 
was given until the 18th. 

was held that the provision 
the bill lading providing for 
notice within hours after landing 
was valid and that notice was 
not given within the required period 
the libel should dismissed. With 
reference the provision the 
bill lading the court said: 


have repeatedly valid 
clauses requiring notice before the 
goods are removed. The Persiana 
(C.C.A.) 185 896; The San 
Guglielmo (C. A.) 249 588; 
Anchor Line Jackson (C. A.) 
(2d) 543; The Bencleuch 
stringent provision than that bar, 
certainly when the consignees have 
notice of, and actually attend, the 
outturn. Goods must indeed often 
removed within forty-eight hours after 
they are landed. St. Louis, Ry. 
462, Ed. 917, sustained severer 
condition, limiting the notice thirty- 
six hours after the consignee had had 
shipment. That, true, concerned 
fruit, and fruit more perishable than 
vegetables; but the difference 
least matched the shorter time 
allowed and the earlier moment 
which began run. 

the cargo thrown overboard, 
was not delivered, and the period 
began when the ship sailed. 
that condemned the wharf, had 
been landed, and the time ran from 
the landing. Had the period begun 
with the case would have 
been otherwise this part. The 
Bencleuch (C.C.A.) (2d) 49, 
supra; The San Guglielmo A.) 
249 588, supra. 


TAXATION 


Bonus Paid Officer Corporation 
Taxable Income 
Schumacher United States, United 
States Court Claims, Fed. Rep. 
(2d) 1007 

The plaintiff brought this action 
recover the sum $25,000, 
alleged overpayment income tax 
for the calendar year 1925. The 
alleged overpayment 
the sum $100,000, received 
the plaintiff during that year. 

appeared that from January 
same year the plaintiff 
dent the Paso Southwestern 
Railroad Company, the stock 
which was owned the Paso 
Southwestern Company, holding 
corporation. November 1924, 
the Paso Southwestern Com- 
pany transferred the capital stock 
the railroad company the 
Southern Pacific Company, receiv- 
ing exchange therefor certain 
securities the latter company. 
Upon the transfer 
employment the Paso 
Railroad Company 
was terminated and performed 
further services for that com- 
pany. The plaintiff was paid 
full the salary due him the 
conclusion his employment. 

November 10, 1924, the secre- 
tary the Paso Southwestern 
Company sent letter the stock- 
holders that company requesting 
them authorize the directors, “in 
recognition the long and faithful 
services the officers and employees 
the railroad, pay the officers 
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and employees, designated 
the board directors, additional 
compensation decided the 
board directors.” Enclosed 
the comumnication was letter 
which the stockholders 
quested sign. This letter con- 
tained the following statement: 

understand that there are certain 
unsettled expenses, obligations the 
Southern Pacific Company, bonuses 
the employees, agreed upon the 
board directors, estimated about 
$1,000,000.00, and other debts, ex- 


the plan organization 
wise. 


The stockholders authorized the 
directors make the payments and 
the plaintiff was one those who 
received bonus. January 
1925, received $100,000, that 
being the amount involved this 
suit. 

The question was whether the 
payment was gift exempt from 
taxation under section 123 (b) (3), 
the Revenue Act 1924, 
whether the 
compensation for services rendered 
and was subject tax under 
section 213 (a). was held that 
the payment constituted compensa- 
tion for services and was not gift. 
Accordingly was held that the 
payment was taxable. the opin- 
ion the court wrote follows: 


Under the facts and circumstances 
shown are clearly the opinion 
this payment was not intended be, 
and was not, gift. The language 
employed the secretary the com- 
pany his letter the stockholders 
“to pay officers and employees, 
designated the board directors, 
additional compensation,’ negatives 
the contention gift was being con- 
templated, does the letter signed 
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the stockholders authorizing the 
payment compensate employees.” 
That the stockholders did not under- 
stand gift was being made plain- 
tiff and other employees evident 
from the statement, 
that there are certain bonuses 
the employees, agreed upon the 
board directors, estimated about 
$1,000,000. That the payment 
was not intended gift further 
evidenced, and, think, conclusively 
so, the language the resolution 
adopted the stockholder’s commit- 
tee the time the checks were re- 
secretary was authorized 
release the checks payment 
certain bonuses.” 

The plaintiff suggests the use 
the words “compensate employees” 
and compensation,” the 
letter, emphasizes 
that inartistic and unintentionally mis- 
leading language was employed 
describe what was intended be, 
and what actually were gifts.” 
‘do not agree with plaintiff that these 
expressions are inartistic, that they 
are misleading. The words “compen- 
sate employees,” compensa- 
and “bonus” have precise and 
well-understood meaning, and the 
absence any fact circumstance 
showing they were not used their 
ordinary sense they must accorded 
their usual signification. signif- 
icant the intention the parties 
that the word nowhere appears 
the entire transaction. When the 
payments are referred to, they are 
invariably designated “additional 
“compensate em- 
ployees,” “bonus,” indicating beyond 
question that the payments were not 
gifts gratuities. 

gift that transfer without con- 
sideration. there consideration 
for the transaction, not gift. 
621. this case there was 
consideration for the payment made 
plaintiff. stated the resolu- 
tions the board directors, and 
the letter the secretary the 
company the stockholders, “in 


ognition the long faithful 
services the officers and employees 
the The payment was 
made the plaintiff additional 
compensation 


former services rendered the railroad 
company and not gift gratuity. 


Payments Corporation Taxes 
Officer 

Wourdack Becker, Collector In- 

ternal Revenue, United States Circuit 

Court Appeals, Fed. Rep. (2d) 
840 

1928, the Commissioner 
Internal Revenue assessed, for the 
year 1923, additional taxes against 
two Kentucky corporations. The 
assessment amounted $1,786.12. 
The Collector Internal Revenue 
was unable collect the 
cause the corporations 
their assets and 
ness during the year 1923. Learn- 
ing that the plaintiff had been presi- 
dent the corporations, the col- 
lector sent the tax bills the cor- 
porations care the plaintiff. 

The plaintiff discussed the matter 
the taxes with deputy collec- 
tor and the following day sent 
check for the amount thereof, 
red ink the words “Paid under 
duress and protest.” These words 
were also written the two tax 
bills. 

The plaintiff thereafter filed 
personal claim for refund, which 
was rejected the Commissioner 
Internal Revenue. thereupon 
brought suit against the Collector 
Internal Revenue recover the 
amount the payment. The plain- 
tiff testified that when discussed 
the matter the taxes with the 
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deputy collector stated that his 
attorney was out town, that 
himself was going away the next 
day account his wife’s health, 
and that would like let the 
matter rest. The deputy collector 
refused agree this and, accord- 
ing the plaintiff’s testimony, 
stated that the taxes were not 
paid the government would levy 
the plaintiff’s bank account. The 
plaintiff testified that made the 
payment because did not want 
his bank account tied while 
was away. The deputy collector 
denied that threatened levy 
the plaintiff’s individual bank 
account. declared that had 
stated that would file 
against the plaintiff’s property. 
The trial court concluded that 
the act the plaintiff paying 


the taxes was voluntary and not 
under duress and accordingly en- 
tered judgment favor the de- 
fendant collector. Upon appeal the 
judgment was affirmed, the appel- 
late court saying: 


will noted that nowhere does 
appear that appellee (the collec- 
tor), through his deputy, threatened 
seize the property appellant 
means distraint, nor that the taxes 
were paid avoid such seizure and 
ensuing sale. Appellant (plaintiff) 
says Deputy Wunsch threatened 
levy his bank account; that 
was going away the next day 
account his wife’s health, and did 
not wish have his bank account 
tied up. This statement that the 
collector threatened levy upon his 
bank account categorically denied 
the deputy collector, and there 
the record substantial evidence 


THE BANKING LAW JOURNAL 


support the finding and conclusion 
the trial court. 

The authorities are 
accord that taxes voluntarily paid 
cannot recovered back. Every man 
supposed know the law, and, 
voluntarily makes payment 
which the law would not compel him 
make, cannot invoke the aid 
the courts get his 
This rule repose general 
application founded sound public 
policy. Corp. Jur. 363, par. 
275; Thompson United States 
(D.C.) (2d) 175. 

The general rule that, where 
unfounded illegal demand made 
upon person, and the law furnishes 
him adequate protection against it, 
gives him adequate remedy, and, 
instead taking the protection the 
law gives him the remedy fur- 
nishes, pays what demanded, 
such payment deemed volun- 
tary, and not compulsory payment. 
Corp. Jur. 753, par. 310. 

true that there exception 
this rule where his remedy would 
not sufficient protect him from 
serious irreparable injury; but mere 
delay, inconvenience, and expense, 
which party may subjected 
resisting demand, does not amount 

Appellant did not make this pay- 
ment, testifies, until the day follow- 
ing his interview with the deputy 
collector. had ample time seek 
legal advice, and invoke the protec- 
tive remedy which the law gives him. 

injunction may issued 
restrain the collector 
revenue from seizing the property 
plaintiff for the taxes owing an- 
other, where such 
disruption plaintiff’s going business, 
resulting the infliction uncertain 
Long Rasmussen, Collector 
281 236; Pool Walsh (C. 
282 620. 


